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DEPARTMENT  OF  LABOR 

Wage  and  Hour  Division 

29  CFR  Part  502 

Empioyment  Standards 
Administration;  Reporting  and 
Empioyment  Requirements  for 
Empioyers  of  Certain  Workers 
Empioyed  in  Seasonai  Agricuitural 
Services 

agency:  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
Labor. 

action:  Final  rule. 


summary:  The  Employment  Standards 
Administration  (ESA)  of  the  U.S. 
Department  of  Labor  (DOL)  is 
promulgating  final  regulations  regarding 
reporting  and  employment  requirements 
applicable  to  any  employer  who 
employs  certain  resident  aliens  in 
seasonal  agricultural  services.  These 
requirements  apply  to  workers 
employed  from  October  1, 1988,  through 
September  30. 1992,  and  were  developed 
with  the  Department  of  Agriculture  after 
consultation  with  the  Department  of 
Justice’s  Immigration  and  Naturalization 
Service  (INS)  and  the  Bureau  of  the 
Census. 

Section  210A  of  the  Immigration  and 
Nationality  Act  (INA),  as  amended  by 
the  Immigration  Reform  and  Control  Act 
(IRCA),  requires  any  employer  to  report 
information  about  the  amount  of  work 
performed  by  a  special  agricultural 
worker  employed  in  seasonal 
agricultural  services.  This  information  is 
submitted  in  certificate  form  to  the 
Federal  Government  and  to  any 
individual  “replenishment  agricultural 
worker.”  In  part  on  the  basis  of  this 
information  furnished  to  the  Federal 
Government,  the  Secretaries  of  Labor 
and  Agriculture  will  determine  the 
number,  if  any,  of  additional 
replenishment  agricultural  workers  to  be 
admitted  into  the  United  States.  The 
accuracy,  completeness,  and  timeliness 
of  the  employment  information  reported 
by  employers  of  special  agricultural 
workers  in  seasonal  agricultural 
services  will  directly  afiect  the 
Secretaries’  determination  of  the 
number  of  replenishment  agricultural 
workers  admitted  into  the  country 
during  each  year  from  FY 1990  through 
FY1993. 

These  regulations  specify  employer 
reporting  requirements  and  provisions 
concerning  the  terms  of  employment  of 
replenishment  agricultural  workers  as 
prescribed  by  section  210A  of  INA. 

EFFECTIVE  DATE:  October  1, 1988. 


FOR  FURTHER  INFORMATION  CONTACT: 

Paula  V.  Smith,  Administrator,  Wage 
and  Hour  Division,  Employment 
Standards  Administration,  U.S. 
Department  of  Labor.  Telephone  (202) 
523-8305. 

SUPPLEMENTARY  INFORMATION*.  On  July 
19, 1988,  a  proposed  rule  was  published 
in  the  Federal  Register  regarding  the 
reporting  and  employment  requirements 
applicable  to  employers  of  certain 
workers  employed  in  seasonal 
agricultural  services. 

The  comment  period  expired  on 
August  15, 1988.  The  Wage  and  Hour 
Division  received  13  comments  fi'om 
agricultural  employers,  agricultural 
associations,  advocates  for 
farmworkers,  and  public  interest  groups. 
In  response  to  the  comments,  several 
changes  have  been  made  to  the 
proposed  rule.  The  majority  of  these 
changes  were  clarifying  in  nature. 
Supplementary  information,  including  a 
summary  of  the  final  rule,  and  a 
compilation  of  the  issues  raised  in 
public  comment  with  accompanying 
Wage  and  Hour  Division  response 
follow. 

Paperworic  Reduction  Act 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  20  minutes  per  response  for 
the  report  to  the  Federal  Government  on 
Form  ESA-92,  one  minute  per  response 
for  the  report  to  replenishment 
agricultural  workers  (optional  Form 
WH-501R),  and  one  hour  per  year  for 
the  underlying  recordkeeping.  This 
burden  estimate  includes  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  comments  on  the 
ESA-92  and  optional  WH-501R  and 
suggestions  for  reducing  this  burden,  to 
the  Office  of  Information  Management, 
Department  of  Labor,  Room  N-1301, 

200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  1215 — 0168,  and 
Budget,  Washington,  DC  20503. 

The  Office  of  Management  and  Budget 
(OMB)  has  cleared  the  paperwork 
requirements  of  this  regulation  at 
§§  502.11,  502.12,  and  502.13  and  of 
Forms  ESA-92  and  WH501-R  (optional), 
under  control  numbers  1215-0148, 
1215-0168.  and  1215-0169. 

Comment"  There  were  several 
comments  specifically  regarding  the 
paperwork  burden. 


One  commenter  suggested  that  the 
paperwork  requirement  is  “excessively 
burdensome  and  costly."  Another 
commenter  suggested  that  the  amount  of 
time  spent  to  complete  required 
paperwork  is  not  justified  especially 
when  reporting  for  workers  who 
sometimes  work  fewer  than  5  days.  The 
third  commenter  suggested  that  the 
recordkeeping  requirements  are 
burdensome  and  have  “low  time 
estimates  for  preparing  and  submitting 
the  reports”  because  of  the  time 
consuming  job  of  reviewing  daily 
records,  having  to  refer  to  daily  field 
records  to  obtain  daily  hours  worked, 
and  lack  of  crop  and  task  information. 

Response;  The  reporting  requirements 
implemented  with  these  regulations  are 
established  by  law  and  apply  for  all 
special  agricultural  workers  employed  in 
seasonal  agricultural  services,  even  if  so 
employed  by  any  employer  for  only  one 
work-day  in  a  quarter.  'The  Department 
does  not  have  discretion  in  this  regard. 
Further,  the  Department  continues  to  be 
of  the  view  that  the  burden  estimate 
stated  above  is  the  best  estimate  of  the 
average  burden  per  response.  The 
estimates  for  the  optional  Form  WH- 
501R  and  the  recordkeeping  are  based 
on  the  fact  that  almost  all  of  the 
information  required  to  be  maintained  in 
the  employer’s  records  and  reported  to 
the  workers,  including  for  example, 
daily  hours  worked,  is  currently 
required  from  the  vast  majority  of 
agricultural  employers  employing 
reportable  workers  pursuant  to  the  Fair 
Labor  Standards  Act  (FLSA),  the 
Migrant  and  Seasonal  Agricultural 
Workers  Protection  Act  (MSPA),  and  the 
IRCA  requirements  for  maintaining 
Forms  1-9.  The  primary  additional 
burden  is  the  preparation  of  the  ESA-92 
each  quarter  to  be  sent  to  the 
Government.  Based  on  studies  that 
agricultural  employers  in  California 
average  the  equivalent  of  ten  full  time 
employees  per  employer,  and  assuming 
four  of  these  employees  would  be 
reportable  workers,  we  assume  an 
average  of  five  minutes  per  worker 
would  be  spent  in  preparing  each  ESA- 
92.  Our  view  is  that  this  is  a  reasonable 
average  estimate  since  the  information 
can  be  easily  compiled  from  the  reports 
(optional  Form  WH-501R  or  other  form 
used  by  the  employer)  currently 
provided  to  workers  under  MSPA. 
Furthermore,  a  prudent  business 
operator,  aware  of  the  reporting 
requirement,  would  ensure  the 
information  is  easily  retrievable  at  the 
end  of  the  quarter. 

Comment:  A  commenter  suggests  that 
instead  of  instituting  reporting 
requirements,  the  Department  should 
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institute  some  type  of  “statistical 
sampling  to  project  accurately  the 
changes  in  labor  demand  and  supply  as 
practiced  by  the  national  opinion  polls." 
The  commenter  suggested  that  the 
statistical  sampling  is  less  costly  and 
less  burdensome  than  the  reporting 
requirements  as  drafted. 

Response;  While  it  may  be,  as 
suggested,  that  sampling  would  be  less 
costly  and  less  burdensome,  there  is  a 
statutory  requirement  for  reporting 
which  cannot  be  substituted  by 
sampling.  Therefore  this  change  is  not 
made. 

Comment:  Two  other  commenters 
made  reference  to  a  Department  of 
Labor  survey.  The  survey  will  use 
sampling  techniques  to  assist  in 
estimating  the  supply  of  farm  workers 
for  employment  in  seasonal  agricultural 
services.  The  commenters  expressed 
concern  about  the  design  of  the  survey 
and  the  value  its  results  may  have  in 
determining  the  number  of 
replenishment  agricultiual  workers  to  be 
authorized. 

Response:  The  survey  is  an  additional 
source  of  information  which  will  be  used 
by  the  Secretaries  of  Labor  and 
Agriculture  in  determining  whether 
there  is  a  shortage  of  workers  for 
employment  in  seasonal  agricultural 
services.  While  the  Department 
appreciates  the  commenters’  concerns, 
the  survey  is  not  a  subject  of  these 
regulations. 

Comment:  A  commenter  suggests  that 

(1)  the  reporting  system  also  require 
reporting  of  specihc  losses  of  alien 
employees  to  non-agricultural  employers 
and  (2)  an  additional  system  be 
instituted  so  that  agricultural  employers 
could  recruit  specific  alien  workers  for 
their  agricultural  employment  needs. 

Response:  The  regulation  implements 
the  statutory  requirements  to  have 
employers  report  the  number  of  “man- 
days”  (“work-days”  herein)  worked  by 
reportable  workers  in  seasonal 
agricultural  services,  and  it  may  not 
arbitrarily  expand  or  add  further  burden 
by  requiring  additional  reporting  for 
purposes  which  are  not  authorized  by 
the  Act.  Consequently,  no  related 
change  has  been  made  in  the  final 
regulation. 

Background  to  the  Regulation 

The  Immigration  and  Nationality  Act 
of  1952  (INA)  was  amended  by  the 
Immigration  Reform  and  Control  Act  of 
1986  (IRC A)  to:  (1)  Control  illegal 
immigration  into  the  United  States  and 

(2)  make  limited  changes  in  the  system 
for  legal  immigration.  In  this  regard. 
Section  210  of  the  INA  grants  resident 
alien  status  to  special  agricultural 
workers  (SAWs)  who  can  demonstrate 


that  they  performed  seasonal 
agricultural  services  for  at  least  90 
“man-days”  during  the  12-month  period 
ending  May  1, 1986. 

In  part  on  the  basis  of  information 
regarding  work-days  of  employment 
(during  each  Hscal  year  (FY)  from  FY 
1989  to  FY  1992)  in  seasonal  agricultural 
services,  submitted  by  employers  to  the 
Federal  Government  pursuant  to  this 
regulation,  the  Secretaries  of  Labor  and 
Agriculture  shall  determine  the  number, 
if  any,  of  additional  special  agricultural 
workers,  termed  replenishment 
agricultural  workers  (RAWs),  to  be 
admitted  to  the  United  States  (during 
each  Hscal  year  from  FY  1990  to  FY 
1993)  with  temporary  resident  alien 
status  to  perform  seasonal  agricultural 
services.  The  admittance  of 
replenishment  agricultural  workers  is  to 
meet  a  shortage  of  workers  employed  in 
seasonal  agricultural  services. 

To  make  this  determination,  section 
210A(b)(2)  of  the  INA  requires  an 
employer  of  SAWs  (including  RAWs) 
employed  in  seasonal  agricultural 
services  to  assemble  employment 
information  which  must  be  reported  to 
the  Federal  Government  during  the 
period  beginning  October  1, 1988, 
through  September  30, 1992;  essentially 
the  same  employment  information  that 
must  be  reported  to  any  individual 
replenishment  agricultural  worker 
during  the  period  beginning  October  1, 
1989,  through  September  30, 1992. 

Section  210A(f)(4)  of  the  INA  provides 
for  assessment  of  civil  money  penalties, 
as  provided  under  Section  503  of  the 
Migrant  and  Seasonal  Agricultural 
Worker  Protection  Act  (MSP A),  for, 
among  other  things,  failure  to  provide,  or 
failure  to  provide  accurately,  die 
information  as  required  by  INA  section 
210A(b)(2). 

Summary  of  Final  Rule 

This  final  rule  establishes: 

(1)  Data  collection  procedures  to 
enable  the  Federal  Government  to  make 
determinations  about  the  annual  number 
of  replenishment  agricultural  workers  to 
be  admitted  to  the  United  States  and 
given  temporary  residency  status,  from 
October  1, 1989,  to  September  30, 1993, 
to  meet  a  shortage,  or  replenish,  the 
number  of  workers  employed  in 
seasonal  agricultural  services;  and 

(2)  A  method  whereby  a 
replenishment  agricultural  worker  (at 
least  those  admitted  before  FY  1993)  can 
assemble  some  of  the  information 
necessary  to  establish  the  work  history 
needed  to  retain  legal  temporary 
resident  status  and  avoid  deportation, 
apply  and  qualify  for  permanent 
resident  status  after  three  years  (from 
being  admitted  for  temporary  residency) 


and,  subsequently,  to  apply  for 
naturalization.  The  work  history  needed 
to  retain  legal  temporary  resident  status, 
avoid  deportation,  and  qualify  for 
permanent  resident  alien  status  is  90 
work-days  (any  day  with  at  least  four 
(4)  hours  worked)  a  year  for  three 
consecutive  years  after  admission, 
employed  in  seasonal  agricultural 
services.  Accordingly,  an  employer  who 
hires  a  replenishment  agricultural 
worker  shall  report  the  employment 
information  specified  by  this  rule  (at 
section  502.13)  to  the  worker  each  pay 
period  when  seasonal  agricultural 
services  are  performed,  for  the  period 
through  September  30, 1992. 

Although  replenishment  agricultural 
workers  will  need  such  information  for 
three  consecutive  years  after  admission 
to  retain  temporary  resident  alien  status, 
avoid  deportation,  and  apply  for 
permanent  resident  alien  status  (and 
will  need  such  data  for  a  total  of  at  least 
Hve  years  to  apply  for  citizenship),  the 
statute  only  requires  such  reporting 
through  September  30, 1992. 
Consequently,  the  statute — while 
establishing  requirements  for 
demonstrating  continued  employment  in 
seasonal  agricultural  services  in  order 
for  a  replenishment  agricultural  worker 
to  retain  legal  temporary  status  and 
avoid  deportation,  and  apply  and 
qualify  for  permanent  resident  alien 
status  (and,  eventually,  citizenship) — 
does  not  authorize  requiring  agricultural 
employers  to  provide  replenishment 
agricultural  workers  with  the  required 
employment  documentation,  after  FY 
1992,  to  support  the  entire  work  history 
needed  to  qualify  for  change  in 
immigration  status.  For  example,  the  Act 
requires  that  RAWs  admitted  in  FY  1992 
must  be  provided  with  employment 
reports  by  their  employers  for  their  work 
in  seasonal  agricultural  services  during 
FY  1992  but  not  thereafter — despite  the 
statutory  requirement  that  they  must 
document  such  employment  for  at  least 
three  consecutive  years  after  admission 
to  retain  and  eventually  change  their 
legal  status.  There  is  no  statutory 
requirement  in  INA  mandating  any  such 
reporting  to  RAWs  admitted  in  FY  1993 
(although  reporting  of  some  employment 
information  is  required  by  employers 
covered  under  MSPA). 

To  carry  out  the  statutory 
requirements,  employers  are  mandated 
to:  (1)  Identify  each  reportable  worker 
employed  in  seasonal  agricultural 
services  subject  to  this  regulation,  (2) 
report  to  the  Federal  Government  the 
number  of  work-days  performed  by  any 
such  reportable  worker,  and  (3)  report 
the  number  of  work-days  performed  to 
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each  reportable  worker  who  is  a 
replenishment  agricultural  worker. 

Under  the  provisions  of  section  274A 
of  the  INA,  an  employer  may  only  hire 
persons  who  are  eligible  to  work  in  the 
United  States.  With  respect  to  any 
person  hired  after  November  6, 1986, 
every  employer  must  verify  the 
employee’s  identity  and  employment 
eligibility  and  complete  the  INS 
Employment  Eligibility  Verification 
Form  1-9  (see  8  CFR  274a.2). 

When  completing  the  Form  1-9,  the 
employer  is  able  to  recognize  reportable 
workers  subject  to  the  provisions  of  this 
regulation  by  the  INS  Alien  Registration 
Number  (“A  Number”)  provided  by  the 
newly  hired  employee  on  the  INS  Form 
1-9.  When  completing  the  top  portion  of 
the  1-9  Form,  a  prospective  employee 
who  is  not  a  United  States  citizen  must 
provide  an  INS  Alien  Registration 
Number  in  completing  part  (Part  1)  of 
the  1-9  form. 

Any  prospective  employee  must  also 
provide  documentation  that  establishes 
identity  and  employment  eligibility.  As 
long  as  the  documents  furnished  by  the 
worker  satisfy  the  requirements  of  the 
INS  regulations  as  set  forth  on  the  Form 
1-9,  an  employer  may  not  require  any 
additional  or  specific  dociunents  from 
the  employee  (see  8  CFR  274a.2(b)(v)). 
An  employer,  therefore,  may  be  unable 
to  determine  which  employees  are 
special  agricultural  workers  based  on 
the  document(s)  presented  to  establish 
identity  and  employment  eligibility. 

INS  has,  or  will,  assign  INS  Alien 
Registration  Numbers  in  the  A90000000 
series  to  all  workers  whose  status  has 
been  adjusted  under  the  provisions  of 
the  IRCA  amendments  to  the  INA, 
including  special  agricultural  workers 
(and  replenishment  agricultural 
workers).  Therefore  these  regulations 
define  a  reportable  worker  as  any 
worker  employed  in  seasonal 
agricultural  services  whose  INS  Alien 
Registration  Number  is  within  the 
A90000000  series. 

An  employer  must  report  to  the 
Federal  Government  as  prescribed 
herein  on  the  employment  of  any  and  all 
resident  aliens  identified  with  an  INS 
Alien  Registration  Number  in  the 
A90000(X)0  series  who  are  employed  in 
seasonal  agricultural  services  for  even 
one  work  day  (any  day  in  which  at  least 
four  (4)  hours  of  work  are  performed)  in 
any  quarter.  Such  reports  must  be 
submitted  for  each  quarter  in  which  any 
reportable  worker  is  employed  for  at 
least  one  work-day  in  seasonal 
agricultural  services  for  the  period  from 
October  1, 1988,  through  September  30, 
1992.  Where  employment  verification 
has  been  performed  by  a  State 
Employment  Service,  rather  than  the 


employer,  and  results  in  a  referral  of  a 
job  applicant  to  an  employer,  these 
regulations  require  the  State 
Employment  Service  to  provide  the 
employee’s  Alien  Registration  Number 
obtained  during  the  verification  process 
on  its  certification  to  the  employer. 
Therefore,  the  employer  will  be  able  to 
identify  the  reportable  worker  under  this 
rule.  (An  employer  may  not  be  able  to 
identify  a  special  agricultural  worker 
continuously  employed  since  prior  to 
November  6, 1986,  since  employers  are 
not  required  to  complete  1-98  or  have 
State  ^ployment  Service  certificates 
on  such  "grandfathered”  employees. 
These  “grandfathered”  employees  are 
not  considered  as  “reportable  workers” 
under  this  regulation  (unless  I-9s  have 
been  completed  for  any  such  employee 
and  the  employee  otherwise  meets  the 
definition  of  a  “reportable  worker”).) 

As  set  forth  above,  the  INA  as 
amended  by  IRCA  requires  that 
employers  verify  the  identity  and 
employment  eligibility  of  all  employees 
hired  after  November  6, 1986.  However, 
the  Act  also  provides  that  no  penalties 
will  be  assessed  prior  to  December  1, 
1988,  against  employers  with  respect  to 
employees  in  seasonal  agricultural 
services.  A  statement  of  mutual 
understanding  between  representatives 
of  agricultural  growers  and  the  INS 
provides  that  the  INS  will  not  initiate 
enforcement  penalties  against 
agricultural  employers  for  failing  to 
fulfill  the  1-9  requirements  with  respect 
to  employees  in  seasonal  agricultural 
services  prior  to  December  1, 1988,  and 
INS  and  the  representatives  of  the 
growers  will  encourage  the  growers  to 
complete  the  1-9  form  for  all  employees 
hired  after  November  6, 1986.  After 
December  1, 1988,  agricultural 
employers  will  be  liable  for  penalties  for 
failing  to  conduct  such  verification  and 
to  complete  I-9s  on  any  workers  then  in 
their  employment  (except 
“grandfathered”  employees)  for  whom 
there  is  no  completed  1-9. 

These  regulations  require  employers 
to  report  quarterly  to  the  Federal 
Government  on  all  workers  employed  in 
seasonal  agricultural  services  for  even 
one  work-day  after  October  1, 1988,  who 
are  identified  as  reportable  workers 
through  the  1-9  or  State  Employment 
Service  certification  process  (i.e.,  who 
have  Alien  Registration  Numbers  in  the 
A90000000  series).  For  the  first  quarter 
for  which  reports  are  due,  from  October 
1  through  December  31, 1988,  an 
employer  must  therefore  report  the 
number  of  work-days  performed  in 
seasonal  agricultural  services  in  the 
months  of  October,  November,  and 
December  with  respect  to  all  reportable 
workers  for  whom  I-9s  are  completed 


(or  State  Employment  Service 
certificates  have  been  received), 
whether  the  employment  eligibility 
verification  process  is  completed  before 
or  after  December  1, 1988,  and  whether 
the  workers  are  employed  before  or 
after  December  1, 1988. 

Employers  must  report  each  quarter 
the  work-days  in  seasonal  agricultural 
services  of  every  reportable  worker 
identified.  During  the  first  quarter  for 
which  reports  are  due,  reportable 
workers  identified  during  October  and 
November  must  be  reported  on  (as  well 
as  workers  reported  on  for  work  in 
December).  If  some  or  any  reportable 
workers  are  not  identified  until  I-9s  are 
completed  (before  or)  on  December  1, 
1988,  their  total  work-days  during  the 
entire  quarter  (i.e.,  including  any  work 
performed  previously  in  October  and 
November)  must  be  reported.  However, 
during  this  first  quarter  and  only  during 
this  first  quarter  (October  1-December 
31, 1988),  employers  may  not  be  able  to 
report  on  that  subgroup  of  seasonal 
agricultural  workers,  if  any,  for  whom  I- 
98  were  not  completed  in  October/ 
November — in  reliance  on  the  statement 
of  mutual  understanding.  This  subgroup 
of  employees  would  be  limited  to  those 
workers  employed  in  seasonal 
agricultural  services  for  whom  no  1-9 
was  completed  prior  to  December  1, 

1988,  and  who  were  no  longer  employed 
on  and  after  December  1, 1988. 

The  reports  furnished  to  the  Federal 
Government  under  these  regulations  are 
an  essential  ingredient  of  the  statutory 
process  for  determining  the  annual 
numerical  limit  on  the  number  of 
replenishment  agricultural  workers,  if 
any,  to  be  admitted  into  the  United 
States  from  FY  1990  through  FY 1993. 
Complete,  accurate,  and  timely  reporting 
of  the  information  required  by  this 
regulation  is  essential  to  an  accurate 
determination  of  the  number  of  work¬ 
days  of  employment  in  seasonal 
agricultural  services  by  special 
agricultural  workers,  and  is  directly 
linked  to  the  determination  of  the 
number  of  replenishment  agricultural 
workers  to  be  admitted  to  the  United 
States. 

After  the  reports  are  received  by  the 
Federal  Government,  the  INS  will 
determine  which  of  the  resident  alien 
workers  in  the  A90000000  series  on 
whom  reports  were  submitted  were 
admitted  under  the  special  agricultural 
worker  program.  The  Bureau  of  the 
Census  will  then  use  this  data  to 
determine  the  number  of  special 
agricultural  workers  employed  in 
seasonal  agricultural  services  (based  on 
work  in  seasonal  agricultural  services 
performed  by  special  agricultural 
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workers  who  worked  an  aggregate  15 
work-days  per  year  in  seasonal 
agricultural  services  for  any  number  of 
employers),  and  the  average  number  of 
work-days  in  seasonal  agricultural 
services  performed  by  such  special 
agricultural  workers.  In  this  regard, 
every  employer  of  a  reportable  worker 
or  workers  is  mandated  to  report  as 
prescribed  herein  even  one  work-day  (a 
day  with  four  hours  or  more  of  work)  in 
seasonal  agricultural  services  by  any 
reportable  workers  in  any  calendar 
quarter. 

The  determinations  of  the  Bureau  of 
the  Census  will  then  be  used,  along  with 
other  information,  by  the  Secretaries  of 
Labor  and  Agriculture  to  determine  the 
annual  number,  if  any,  of  replenishment 
agricultural  workers  to  be  admitted  to 
the  United  States  with  temporary 
resident  status  to  perform  seasonal 
agricultural  services  in  FY  1990  through 
FY  1993.  Another  rule  will  be 
promulgated  to  explain  this  procedure. 

Included  within  the  A90000000  series 
are  all  of  the  replenishment  agricultural 
workers  (who  will  be  specifically 
identified  with  an  INS  Alien 
Registration  Number  series  to  be 
incorporated  in  these  regulations  when 
announced  by  INS  at  a  later  date).  As  in 
the  case  of  the  other  special  agricultural 
workers,  an  employer  must  report  to  the 
Federal  Government  on  the  employment 
of  any  replenishment  agricultural 
worker  who  worked  at  least  one  work¬ 
day  in  seasonal  agricultural  services. 
However,  in  addition,  an  employer  must 
report  to  each  such  replenishment 
worker,  with  each  wage  payment, 
information  concerning  the  number  of 
work-days  the  individual  was  employed 
in  seasonal  agricultural  services  during 
the  pay  period.  Since  MSPA  currently 
requires  the  provision  of  employment 
information  to  migrant  and  seasonal 
agricultural  workers  each  pay  day, 
optional  form  WH-501  used  for  such 
reports  is  being  modified  (WH-501R)  to 
include  the  work-day  information 
required  by  these  regulations.  Employers 
have  the  option,  however,  of  providing 
this  same  information  (see  §  502.13)  to 
the  workers  in  any  manner,  such  as  on 
the  pay  stub  furnished  workers  with 
their  wages. 

Because  this  employment  information 
will  be  needed  by  replenishment 
workers  to  retain  their  temporary  legal 
status  and  apply  and  qualify  for 
permanent  residency  and  citizenship, 
these  regulations  require  that  underlying 
payroll  data  for  such  replenishment 
workers  be  retained  for  at  least  five 
years.  This  will  assist  most 
replenishment  agricultural  workers  in 
establishing  their  employment  history. 


at  least  in  part,  and  will  assist  INS  in 
verifying  work  histories  provided  by 
such  workers.  Other  records  and  reports 
required  by  these  regulations  need  to  be 
retained  for  at  least  three  years. 

The  responsible  person  to  report  to 
the  replenishment  agricultural  worker 
and  to  the  Federal  Government  is  the 
employer  (or  the  employer’s  designated 
agent).  An  employer  may  designate  or 
delegate  the  tasks  of  recordkeeping  and 
reporting,  but  retains  ultimate 
responsibility  and  liability  for  failure(s) 
to  comply  with  the  requirements  of  INA 
or  these  regulations.  Further,  Forms 
ESA-92  must  be  certified/signed  by  the 
employer.  In  this  regard,  the  Department 
has  adopted  the  definitions  of 
“employee,"  “employer,"  “employment,” 
and  “independent  contractor" 
promulgated  by  the  INS  in  its 
regulations  at  8  CFR  274a.l.  Those 
regulations  define  employer  to  include  a 
contractor  as  opposed  to  a  person  using 
contract  labor.  As  a  general  matter, 
therefore,  it  is  possible  that  a  farm  labor 
contractor  is  responsible  for  reporting, 
rather  than  the  grower  who  uses  the 
services  of  a  farm  labor  contractor. 

Pursuant  to  section  210A(f)  (1),  (2), 
and  (3)  of  the  INA,  additional  provisions 
of  the  regulations  require  that  employers 
of  a  replenishment  agricultural  worker 
must:  (1)  Provide  the  same 
transportation  arrangements  to  other 
workers  as  are  provided  to  any 
replenishment  agricultural  worker  and 
(2)  not  discriminate  against  any 
replenishment  agricultural  worker.  The 
Act  at  section  210A(f)  further  requires 
that  employers  who  would  otherwise  be 
exempt  from  MSPA  (29  U.S.C.  1801  et 
seq.)  pursuant  to  section  4(a)  (1)  or  (2)  of 
MSPA,  not  knowingly  provide  false  or 
misleading  information  to  a 
replenishment  agricultural  worker 
concerning  the  terms,  conditions,  or 
existence  of  agricultural  employment. 

In  addition,  pursuant  to  the  definition 
of  “seasonal  agricultural  services”  in 
section  210(h)  of  the  INA,  the 
Department  has  incorporated  the 
definitions  of  “field  work,” 

“horticultural  specialties,”  “fruits,” 
"vegetables,”  and  “other  perishable 
commodities”  promulgated  by  the 
Department  of  Agriculture  in 
regulations,  7  CFR  Part  Id.  The 
Department  of  Agriculture  has  recently 
amended  those  regulations  (53  FR  31630, 
August  19, 1988)  and  their  new 
definitions  are  incorporated  herein. 

(Any  further  amendments  to  their 
definitions  will  be  automatically 
incorporated  in  these  regulations.)  In 
addition,  pursuant  to  the  order  issued  in 
National  Cotton  Council  of  America  v. 
Lyng,  Civil  No.  CA-5-87-0200  (N.D. 


Tex.,  February  8, 1988)  “cotton”  has 
been  declared  to  be  a  fruit  and  therefore 
it  is  not  listed  as  an  example  of  a 
commodity  excluded  from  the  definition 
of  “other  perishable  commodities.” 
Because  application  of  the  provisions  of 
sections  210  and  210A  to  hay,  sod,  and 
sugarcane  is  in  litigation,  these 
regulations  also  include  field  work  on 
those  crops  for  purposes  of  these 
regulations  only.  The  requirement  of 
reporting  on  any  work  in  these  crops 
does  not  constitute  evidence  that  they 
are  eligible  crops  for  purposes  of  the 
special  agricultural  worker  program. 
Rather,  they  are  included  to  enable  the 
Federal  Government  and  the  individual 
replenishment  workers  to  obtain  data  on 
work  in  these  crops  which  will  be 
needed  if  it  is  ultimately  determined  that 
they  are  eligible  crops.  Once  the  issues 
are  finally  resolved  in  the  courts,  these 
regulations  will  be  amended 
accordingly. 

Finally,  pursuant  to  INA  section 
210A(f),  the  regulations  contain 
enforcement  procedures,  including 
procedures  for  assessing  civil  money 
penalties  for  violations  of  section  210A, 
in  accordance  with  MSPA. 

Further  Comment  and  Response 

Comment:  There  are  several 
commenters  who  addressed  the  subject 
of  educating  the  public  about  this 
regulation.  One  commenter  suggested 
that  there  be  provided  a  “well-planned 
and  successfully-conducted”  education 
program  directed  to  agricultural 
employers  about  the  special  agricultural 
worker/replenishment  agricultural 
worker  program  through  “a  publicity 
campaign  emphasizing  the  importance 
of  the  program,  direct  mailings,  and 
posting  notices  in  the  county  offices  of 
the  Department  of  Agriculture's 
Agricultural  Stabilization  and 
Conser\'ation  Service.”  Another 
commenter  suggested  there  be 
“immediate  educational  effort  by  the 
Department  of  Labor,  Immigration  and 
Naturalization  Service  (INS), 

Department  of  Agriculture  and  other 
agencies”  to  inform  agricultural 
employers  about  this  regulation.  The 
third  commenter  suggested  that  DOL 
emphasize  “the  need  to  ensure 
voluntary  and  widespread  compliance 
by  the  employer  community  with  the 
reporting  requirements”  thereby 
“alleviating  legitimate  concerns  over  the 
burdensome  nature  of  the 
requirements  *  * 

Response:  An  extensive  program  of 
public  information  and  education  is 
planned.  Copies  of  the  regulation,  the 
Wage  Statement  (optional  Form  WH- 
501R),  the  Work-Day  Report  (ESA-92) 
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and  a  simplified  information  pamphlet 
outlining  these  requirements  are  to  be: 

(1)  Available  at  all: 

(a)  Department  of  Labor,  Wage  and 
Hour  Division  Area  Offices  nationwide; 

(b)  Offices  of  Agriculture’s  county 
extension  service  nationwide; 

(c)  County  offices  of  the  Department 
of  Agriculture’s  Agricultural 
Stabilization  and  Conservation  Service; 

(d)  INS  (including  Border  Patrol  sector 
headquarter)  offices  nationwide. 

(2)  Mailed  to  all: 

(a)  Registered  Farm  Labor 
Contractors; 

(b)  Identified  interest  groups  and 
representational  organizations. 

Additionally,  press  releases  will  be 
issued  regarding  the  responsibilities  set 
forth  in  these  regulations.  Lastly,  the 
Wage  and  Hour  Division,  and  especially 
its  Farm  Labor  Specialists,  in  the  course 
of  contacting  employers,  conducting 
investigations  and  providing  technical 
assistance,  will  distribute  written 
materials  and  inform  employers  about 
these  regulations.  The  information 
provided  will  explain  not  only  the 
recordkeeping  and  reporting 
requirements,  but  also  the  purpose  they 
serve  for  employers  who  may  have 
shortages  of  agricultural  labor  and  need 
replenishment  agricultural  workers,  and 
for  the  replenishment  agricultural 
workers  seeking  to  maintain  legal  status 
and  obtain  permanent  resident  status 
and  citizenship. 

Educational  efforts  and  compliance 
requirements  will  progressively  phase  in 
starting  October  1, 1988,  when  the  law 
requires  recordkeeping  and  reporting 
only  on  the  employment  of  special 
agricultural  workers.  Further 
information  will  be  provided  in 
conjunction  with  the  admission  of 
replenishment  agricultural  workers 
beginning  October  1, 1989.  Starting  with 
the  second  year  (FY 1990), 
recordkeeping  and  reporting 
requirements  are  applicable  not  only  for 
special  agricultural  workers  but  also  for 
replenishment  agricultural  workers. 

Comment:  One  commenter  suggested 
that  the  Department  of  Agriculture  be 
the  agency  that  collects  the  employment 
information  rather  than  the  Department 
of  Labor  as  the  proposed  regulations 
were  read  to  suggest. 

Response:  The  Committee  for 
Employment  Information  on  Special 
Agricultural  Workers  (see  §  502.12)  is  an 
inter-agency  committee.  This 
Committee,  as  opposed  to  the 
Department  of  Labor,  will  collect  the 
employment  information  furnished  to 
the  Federal  Government  and  act  as  a 
coordinator  for  all  Federal  Government 
agencies  connected  with  this 
legislation — ^the  Departments  of  Labor 


and  Agriculture,  in  consultation  with 
INS  and  the  Bureau  of  Census.  A 
technical  revision  to  this  regulation  will 
be  issued  in  the  near  future  to  provide 
the  full  mailing  address  of  the 
Committee;  in  addition,  the  ESA-92 
form,  when  printed  and  distributed,  will 
contain  the  full  mailing  address  of  the 
Committee. 

Comment  One  commenter  suggested 
that  agricultural  employers  should  be 
represented  on  the  Commission  on 
Agricultural  Workers  established  under 
IRCA.  Furthermore,  it  suggested  that  this 
Commission  should  be  consulted  “as  to 
the  need  for  additional  workers.’’ 

Response:  The  establishment  and 
functioning  of  the  Commission  on 
Agricultural  Workers  is  not  within  the 
purview  of  this  regulation  and  is  not 
addressed  here. 

Comment  Two  commenters  suggest 
that  the  regulation  be  more  precise  on 
the  enforcement  procedure  which  will 
apply  to  an  employer  who  must  report 
SAW  employment  data  to  the  Federal 
Government  from  October  1, 1988, 
through  December  1, 1988,  but  does  not 
complete  I-9s  during  October  or 
November  because  of  IRCA’s  deferment 
of  sanctions.  (Note:  A  statement  of 
mutual  understanding  between 
representatives  of  agricultural  growers 
and  the  INS  provides  that  the  INS  will 
not  initiate  enforcement  penalties 
against  agricultural  employers  for  failing 
to  fulfill  the  1-9  requirements  with 
respect  to  employees  in  seasonal 
agricultural  services  prior  to  December 
1, 1988.  INS  and  the  grower 
representatives,  however,  were  to 
encourage  all  of  the  growers  to  complete 
the  1-9  form  for  all  employees  hired  after 
November  6, 1986.) 

Response:  As  explained  above,  the 
INA  as  amended  by  IRCA  requires  that 
employers  verify  the  identify  and 
employment  eligibility  of  all  employees 
hired  after  November  6, 1986.  The  Act 
also  provides  that  no  penalties  will  be 
assessed  prior  to  December  1, 1988, 
against  employers  on  the  basis  of  any 
violation  alleged  with  respect  to 
employees  in  seasonal  agricultural 
services.  However,  as  required  by 
section  210A  of  the  Act,  and  as  reflected 
in  these  regulations,  there  is  no  stated 
exception  to  an  employer’s  obligation  of 
reporting  accurately  on  the  employment 
of  special  agricultural  workers  from 
October  1, 1988,  through  December  1, 
1988.  Our  understanding  is  that  many 
employers  in  agriculture  are  currently 
completing  the  1-9  forms  as  they  are 
encouraged  to  do  by  INS  and  the 
agricultural  as:$ociations.  We  strongly 
encourage  employers  to  continue  to 
complete  and  retain  the  I-9s  because  of 
their  importance  to  the  entire  process  of 


determining  the  number  of 
replenishment  agricultural  workers  who 
may  be  admitted  to  the  United  States 
starting  in  FY  1990. 

In  any  event,  by  December  1, 1988,  an 
employer  must  undertake  the 
employment  eligibility  verification 
(Form  1-9)  process  for  all  seasonal 
agricultural  workers  then  employed  (if 
hired  after  November  6, 1986).  As 
indicated  above,  to  address  the 
apparent  conflict  between  the  October  1 
effective  date  for  recordkeeping  and 
reporting  under  these  regulations,  and 
the  December  1  effective  date  of 
sanctions  for  failure  to  complete  the 
employment  eligibility  verification  (1-9) 
process,  the  following  further  clarifies 
the  requirements  of  these  regulations: 
any  and  all  employment  in  seasonal 
agricultural  services  performed  by  a 
reportable  worker  identified  through  the 
employment  eligibility  verification 
process — whether  completed  on  or 
before  December  1, 19M,  and  whether 
the  work  was  performed  in  October, 
November,  or  December  1988 — must  be 
reported.  Employers  may  be  unable  to 
report  during  this  first  quarter  only  on 
workers  engaged  in  seasonal 
agricultural  services  during  October  or 
November  who  left  employment  before 
December  1  and  for  whom  no  1-9  was 
completed. 

Comment  One  commenter  believes 
there  will  be  employees  whose 
employment  will  not  be  verified  because 
they  were  hired  prior  to  November  6, 
1986,  being  “grandfathered”  and 
potentially  reportable  workers.  They 
suggest  that  the  regulations  should 
provide  an  alternative  method  of 
identifying  these  employees  other  than 
the  1-9  method,  which  is  not  applicable. 

Response:  The  Department  is  aware 
that  the  employer  is  not  required  to 
fulfill  the  1-9  obligation  for  those 
employees  continuously  employed  since 
prior  to  November  6, 1986.  However,  it  is 
our  view  that  the  number  of  special 
agricultural  workers  employed  at  the 
present  time  by  the  same  employer  who 
employed  them  prior  to  November  6, 
1986,  is  very  likely  to  be  so  insignificant 
as  to  not  justify  initiating  an  alternative 
reporting  method,  especially  considering 
the  absence  of  a  viable  alternative 
methodology. 

Section  502.2(f)(2)  Definition  of 
Employer 

Comment:  Several  commenters 
favored  this  section.  There  were  two 
commenters  who  made  suggestions  for 
change.  One  commenter  suggested  that 
the  definition  of  employer,  including 
joint  employment,  should  derive  from 
FLSA  and  MSP  A,  which  would  greatly 
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improve  compliance  by  “holding  farm 
employers  and  labor  contractors  jointly 
responsible  for  reporting."  Another 
commenter  suggested  that  “the  employer 
of  the  worker”  be  the  responsible  party 
to  do  the  reporting  since  INS  regulations 
specifically  “allows  for  an  agent  of  the 
employer  to  prepare  and  retain  the  1-9 
document  on  behalf  of  the  employer.” 

Response:  These  regulations  are 
based  upon  the  requirements  of  the  INA 
as  amended  by  IRCA  and  are  dependent 
upon  completion  of  the  employment 
eligibility  veriHcation  (1-9)  process. 
Therefore,  it  was  deemed  most 
appropriate  to  follow  the  definition  of 
employer  developed  by  INS  for  its  1-9 
enforcement  process.  No  change  is 
made. 

There  are  instances  where  an  agent 
prepares  and  retains  1-9  documentation. 
In  such  circumstances,  the  regulation 
holds  the  employer  responsible  for  the 
recordkeeping  and  reporting 
requirements  under  this  rule.  An 
employer  may,  as  its  option,  delegate 
the  task  of  keeping  the  required  records 
or  preparing  and  submitting  the  required 
reports  (provided  that  they  are  signed 
by  the  employer)  to  the  government  and 
to  the  replenishment  workers,  and  may 
delegate  such  tasks  whether  or  not  it 
has  also  delegated  the  1-9  responsibility. 
However,  the  employer  is  responsible 
for  the  acts  of  its  agent  and  will  be  held 
responsible  for  compliance  with  these 
regulations.  Section  502.10(a)  has  been 
modified,  with  the  addition  of  a  new 
paragraph  (3),  to  clarify  this  issue. 

Section  502.2(n)  Definition  of  Reportable 
Worker 

Comment:  One  commenter  suggested 
that  this  deHnition  state  specifically  that 
a  reportable  worker  is  one  who  works 
“for  four  or  more  hours  on  one  or  more 
days  during  the  reporting  period.” 

Response:  Since  a  reportable  worker 
is  identified  at  the  time  of  completion  of 
the  employment  eligibility  verification 
process,  it  is  not  appropriate  to  change 
the  regulation.  However,  the  regulation 
makes  clear  that  reports  must  only  be 
filed  regarding  reportable  workers  who 
work  at  least  one-day  in  any  quarter  in 
seasonal  agricultural  services. 

Section  502.2(o)  Definition  of 
Seasonable  Agricultural  Services 

Comment:  One  commenter  suggested 
that  the  definition  of  “seasonal 
agricultural  services”  reflect  the 
inclusion  of  packinghouse  work.  The 
comment  indicated  that  this  work  “was 
included  as  eligible  by  Immigration  and 
Naturalization  Service  (INS)  wires  and 
memorandums”  and  is  a  part  of  the 
definition  of  seasonal  agricultural 
servii’es. 


Response:  The  definition  of  seasonal 
agricultural  services  as  defined  in 
Department  of  Agriculture  regulations  is 
incorporated  as  required  by  section 
210A(h)  of  the  INA.  Their  regulations 
are  r^erenced  in  S  502.2(o)  of  these 
regulations.  It  is  our  view  ftat  these 
regulations  are  not  the  appropriate  place 
to  interpret  the  meaning  of  the 
Department  of  Agriculture’s  definitions. 
However,  it  should  be  noted  that  since 
publication  of  the  proposed  regulation, 
the  Department  of  Agriculture  has 
promulgated  a  new  definition  of 
“vegetable”  (53  FR  31630,  August  19, 
1988).  That  new  language  has  been 
incorporated  herein. 

Section  502.2(s)  Definition  of  Work-day 

Comment:  One  commenter  suggested 
that  the  statutory  term  of  “man-day”  be 
used  instead  of  “work-day.”  Another 
commenter  asked  that  the  rule  clearly 
point  out  that  a  “work-day”  of  four  (or 
more)  hours  is  statutory. 

Response:  As  stated  in  the  regulation, 
in  order  to  avoid  confusion  with  the 
other  programs  enforced  by  the 
Department  of  Labor,  the  term  “work¬ 
day”  was  adopted  in  lieu  of  the 
statutory  term  “man-day.”  The  “man- 
day”  definition  in  §  502.2(k)  is  changed 
to  read  that  “man-day”  for  purposes  of 
this  regulation  means  “work-day.”  The 
standard  (of  four  or  more  hours)  is 
indentical  to  that  in  the  statute  and  only 
the  terminology  is  different.  No  further 
change  is  made. 

Comment:  One  commenter  suggested 
referencing  the  applicability  of  Fair 
Labor  Standards  Act  (FLSA)  hours 
worked  principles  in  this  regulation. 

Response:  The  definition  of  work-day 
in  §  502.2(s)  is  changed  to  reflect  the 
requirement  that  hours  of  work  for  such 
purpose  be  determined  as  established 
under  the  Fair  Labor  Standards  Act  (29 
U.S.C.  201-219)  and  under  the  principles 
found  in  29  CFR  Part  785. 

Section  502.4  Investigation  authority  of 
Secretary 

Comment:  One  commenter  suggested 
that  the  Department’s  investigation 
authority  should  parallel  INS’s 
investigation  authority  by  requiring  a 
three  day  notice  prior  to  inspection.  The 
comment  further  suggests  that 
interviewing  of  employees  during  the 
enforcement  process  be  eliminated. 

Response:  All  representatives  of  the 
Secretary  of  Labor  are  trained  to 
coordinate  and  organize  their  visits  in  a 
manner  that  takes  into  consideration  the 
mission  of  the  government  in  carrying 
out  the  public  interest,  the 
Congressional  mandate,  as  well  as  the 
employer’s  business  activities. 

Generally  these  officials  will  be 


conducting  investigations  in  agriculture 
concurrently  under  the  provisions  of  the 
FLSA,  MSPA  and/or  the  H-2A 
programs,  as  well  as  this  regulation. 

Prior  notification  is  not  required  under 
these  Acts  (the  H-2A  program  is  another 
program  established  by  the  1986  IRCA 
amendments  to  the  INA).  The 
Department  of  Labor’s  inspection  of  I- 
9s,  which  conforms  to  the  INS  three  day 
notice  provision,  is  a  record  inspection 
program  and  therefore  involves  a 
different  technique  than  can  be  applied 
to  investigation  programs. 

The  interviewing  of  employees  is  an 
integral  part  of  verifying  that  an 
employer  has  performed  the  reporting 
requirements  accurately,  and  ensuring 
that  an  employer  has  complied  with  the 
employee  protection  provisions  of 
section  210A.  Asking  questions  of  both 
the  employer  and  the  employee,  while 
reviewing  available  records,  is  a 
fundamental  part  of  the  investigation 
procedure.  In  addition,  interviewing 
workers  cannot  be  eliminated  since  their 
rights,  including  their  right  to  adjustment 
of  status,  are  involved.  No  change  is 
made. 

Section  502.5  Prohibition  on  interference 
with  Department  af  Labor  officials 

Comment:  There  were  two  comments 
on  this  section.  One  commenter 
suggested  there  is  no  statutory  authority 
in  the  INA  to  authorize  a  prohibition 
against  interference  with  Department  of 
Labor  officials  and  that  the  criminal 
authority  of  18  U.S.C.  111  and  18  U.S.C. 
1114  did  not  apply.  It  was  further 
suggested  that  this  reference  is 
“unconstitutionally  vague  and/or 
overboard,  and  does  not  follow  the 
standard  of  the  underlying  statute.” 
Another  commenter  suggested  that  the 
word  “interfere”  be  defined  and  that  no 
violation  be  cited  “against  an  individual 
who  believes  he/she  is  exercising  his/ 
her  constitutional  rights.” 

Response:  In  order  to  effectuate  the 
Act  and  clarify  the  application  of  the 
Federal  criminal  statutes,  changes  are 
made  to  the  regulation.  These  changes 
clarify  that  potential  criminal  penalties 
may  be  pursued  only  under  the  terms  of 
18  U.S.C.  Ill  and  18  U.S.C.1114,  and  that 
civil  penalties  may  be  assessed  under 
this  regulation.  In  addition,  language  has 
been  added  to  clarify  its  scope. 

Section  502.10 

As  indicated  above,  a  change  has 
been  made  to  add  paragraph  (a)(3) 
clarifying  the  responsibilities  of 
employers  and  their  agents. 
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Section  502.11  Recordkeeping 

Comment:  One  commenter  suggested 
that  the  regulation  be  changed  so  that  it 
is  clear  that  only  copies  of  reporting 
forms  have  to  be  retained  as  opposed  to 
retaining  the  “actual  forms.” 

Response:  Section  502.11(a)(2) 
provides  that  only  copies  of  die  ESA-92s 
and  copies  of  the  reports  to  the 
replenishment  agricultural  workers  be 
retained. 

Comment'  One  commenter  suggested 
that  recordkeeping  requirements  are  not 
required  by  statute  and  are  “redundant 
and  unnecessary  to  auditing  or 
otherwise  verifying  the  accuracy  of 
information  submitted  by  employers.” 

Response:  The  authority  of  the 
Department  to  review  payroll  records 
(and  to  interview  employees)  is  implicit 
in  the  statute  and  is  indispensable  in 
verifying  compliance  with  the  reporting 
requirements  and  the  accuracy  of  the 
reports  submitted.  Most  of  the  records 
are  already  required  to  be  maintained 
under  MSPA  and  FLSA,  as  recognized 
by  the  commenter,  so  there  is  litUe 
additional  burden.  No  change  is  made  in 
the  regulation. 

Comment:  One  commenter  suggested 
that  records  should  be  created  and 
maintained  for  five  years  following  the 
termination  of  the  program,  or  through 
FY 1998.  Two  commenters  suggested 
that  replenishment  agricultural  worker 
records  should  not  have  to  be 
maintained  for  five  years. 

Response:  Replenishment  agricultural 
workers  have  to  establish  that  they 
worked  at  least  90  “man-days”  (herein 
termed  “work-days)  in  seasonal 
agricultural  services  for  three 
consecutive  years  to  retain  legal 
temporary  resident  alien  status,  avoid 
deportation  and  qualify  for  permanent 
residency,  and  for  five  years  to  apply  for 
naturalization.  Although  the  workers  are 
required  to  be  given  this  information 
every  pay  day,  retention  of  the  basic 
records  for  five  years  is  an  important 
back-up  source  to  the  worker  if  the 
documentation  is  not  furnished  or  if  it  is 
stolen  or  lost.  Similarly,  the  records  are 
an  important  back-up  for  INS  if  the 
ESA-928  are  not  received  or  if  there  is 
an  error  in  their  tabulation,  in  order  to 
help  establish  the  legitimacy  of  the 
worker’s  application  and  detect  fraud. 
For  thses  reasons,  it  is  our  view  that 
retention  of  the  basic  records  covering 
replenishment  agricultural  workers  is 
not  an  unreasonable  burden.  On  the 
other  hand,  because  workers  can  apply 
for  citizenship  after  five  years,  and 
because  the  statute  only  requires  that 
the  reports  be  furnished  to  the 
government  through  FY  1992,  we  do  not 


believe  that  we  can  reasonably  impose 
a  longer  recordkeeping  requirement. 

As  discussed  at  length  above,  the 
statute  only  requires  reporting  to 
individual  replenishment  agricultmal 
workers  and  to  the  Federal  Government 
through  FY  1992.  There  is  no  statutory 
basis  for  requiring  creation  of  records 
beyond  FY  1992.  However, 
replenishment  agricultural  workers  will 
need  evidence  of  the  number  of  work¬ 
days  in  seasonal  agricultural  services 
and  other  employment  information  well 
beyond  October  31, 1992,  when  the 
reporting  requirements  end.  It  is 
imperative  that  employment  records  be 
accurate  and  maintained  to  reflect  the 
information  necessary  to  substantiate,  if 
only  in  part,  any  worker's  continuing 
legal  status,  and  subsequent  application 
to  change  legal  residency  status  and/or 
to  apply  for  naturalization.  It  is  in  the 
public  interest  that  basic  employment 
records  be  maintained  for  at  least  five 
years,  and  no  change  is  made  in  this 
section.  However,  becaue  the 
information  contained  in  the  notice  to 
the  workers  (optional  WH-501R)  is 
contained  in  the  basic  records,  retention 
of  these  forms  beyond  three  years  was 
deemed  an  unnecessary  burden. 
Therefore,  S  502.13(e)  is  changed  to  read 
that  the  employer  shall  keep  a  copy  of 
each  completed  report  to  a 
replenishment  agricultural  worker  for  no 
less  than  three  years. 

Comment'  One  commenter  suggested 
that  the  requirement  to  list  the 
employee’s  permanent  address  be 
dropped.  This  is  suggested  because  it 
may  not  be  provided  by  the  worker  and 
some  workers  don’t  have  permanent 
addresses  “given  the  transient  nature  of 
the  farmworker  population.” 

Response:  Section  502.11(a)(1)(b)  is 
changed  so  that  the  permanent  adless 
is  recorded  if  any  is  provided. 

Section  502.12  Reporting  to  the  Federal 
Government 

Comment:  One  commenter  suggested 
that  employers  report  to  the  government 
the  hours  and  type  of  work  for  all 
agricultural  workers  in  the  A90000000 
series  rather  than  just  those  employed  in 
seasonal  agricultural  services.  'This  is 
“to  avoid  problems  inherent  in  such 
subtle  distinctions.” 

Response:  The  Department  believes 
that  “seasonal  agricultural  services”  is 
clearly  defined  in  the  regulations  and  in 
the  ESA-02  instructions,  and  that  it  is 
not  appropriate  to  impose  any  further 
burden  on  employers.  Furthermore, 
sorting  the  workers  employed  in 
seasonal  agricultural  services  fi'om  other 
workers  in  agricultural  employment  will 
pose  a  considerable  burden  to  the 
government,  which  would  impede  the 


ability  of  the  Departments  of  Labor  and 
Agriculture  to  timely  determine  the 
shortage  number  necessary  for 
admission  of  replenishment  agricultural 
workers. 

Comment  One  commenter  suggested 
that  the  ESA-92  should  include  the 
Social  Security  Account  Number  in 
addition  to  the  INS  “A  number.” 

Response:  The  Department  does  not 
think  it  is  necessary  since  only  the  INS 
“A  number”  reveals  the  worker’s 
immigration  status.  No  change  is 
implemented. 

Comment  One  commenter  suggested 
that  “certified  report”  and  the  word 
"crop”  be  defined. 

Response:  A  “certified  report”  is  one 
that  is  signed  and  certified  by  the 
employer,  who  certifies  to  the  truth, 
accuracy  and  completeness  of  the 
information  provided  on  the  ESA-92. 
“Crop”  refers  to  the  finiit,  vegetable,  or 
other  perishable  commodity  in  which 
field  work,  as  defined  by  the 
Department  of  Agriculture  regulation,  is 
performed.  We  believe  that  these  terms 
are  sufficiently  clear  and  that  no  change 
is  necessary  to  the  regulation. 

Comment  Two  commenters  suggested 
that  when  reporting  to  the  Federal 
Government,  the  Department  accept 
certified  computer-generated  lists 
submitted  by  the  employer  to  be 
acceptable  in  lieu  of  form  ESA-92. 

Response:  In  order  to  further  facilitate 
the  submission  of  the  reports,  the 
regulations  and  ESA-92  instructions  are 
changed  to  accept  certified  computer 
generated  paper  listings  of  employee 
information,  attached  to  an  otherwise 
complete  ESA-92,  in  the  same  form  and 
containing  the  same  information  as 
called  for  on  the  ESA-92.  The  employer 
reporting  to  the  Federal  Government  can 
select  one  of  two  reporting  means; 

(a)  Complete  the  form  ESA-92  only:  or 

(b)  Complete  the  form  ESA-92  except 
for  item  6,  which  contains  the  name(s)  of 
reportable  workers,  “A  number(s),”  and 
work-day  information.  The  employer 
must  attach  a  computer-generated  paper 
listing  with  all  the  information  required 
for  item  6  of  form  ESA-92,  furnished  in 
the  same  format  as  called  for  on  the 
form  ESA-92. 

The  instructions  for  form  EAS-92  have 
been  modified  to  reflect  these  changes 
and  a  requirement  for  the  employer’s 
signature,  not  only  to  the  truthful 
attestation  on  the  ESA-92  (which  must 
always  be  submitted),  but  also  on  the 
attached  computer-generated  paper 
listing. 

Comment  The  commenter  further 
suggested  that  the  ESA-92  be  clarified 
by  explaining  the  calendar  period  of  a 
fiscal  year,  specify  the  quarters  in  the 
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instructions  and  give  better  instruction 
for  completing  the  section  about  crop 
activity  if  the  “worker  did  not  work  in  a 
specific  crop  activity.” 

Response:  The  Department  believes 
that  the  ESA-92  is  fully  explanatory  in 
listing  the  calendar  period  and  quarters, 
which  are  also  explained  in  §  502.12  of 
the  regulation.  No  further  instructions 
are  necessary.  If  the  work  performed 
was  not  in  seasonal  agricultural 
services,  the  employer  does  not  have  to 
report  the  employment  (and  no  entry  is 
made). 

Comment:  One  commenter  suggested 
that  the  two  week  period  for  filing  form 
ESA-92  does  not  allow  sufficient  time  to 
complete  the  report.  They  suggest  an 
allowance  of  30  days.  Another 
commenter  suggested  that  January  16, 
1989,  was  too  early  for  submission  of  the 
initial  report. 

Response:  The  information  reported  to 
the  Government  on  the  ESA-92s  must  be 
checked  for  apparent  errors,  tabulated, 
submitted  to  INS  for  identification  of  the 
special  agricultmal  workers,  and 
forwarded  to  the  Bureau  of  the  Census. 
The  Bureau  of  the  Census  uses  this 
information  to  determine  the  number  of 
special  agricultural  workers  who 
performed  seasonal  agricultural  services 
during  the  fiscal  year,  and  the  average 
number  of  work-days  of  such  services 
performed  by  such  workers.  This 
information  in  turn  must  be  used,  with 
other  data,  by  the  Secretaries  of 
Agriculture  and  Labor  to  determine  the 
shortage  number  (if  any) — the  number  of 
replenishment  agricultural  workers  who 
can  be  admitted  in  the  next  fiscal  year. 

In  order  to  timely  perform  all  of  these 
functions,  and  considering  the 
importance  of  a  timely  determination  by 
the  Secretaries,  we  have  concluded  after 
consultation  with  all  of  the  affected 
agencies  that  the  time  period  for 
submission  of  the  ESA-92  reports 
cannot  be  lengthened.  Furthermore, 
since  a  prudent  business  operator  will 
have  maintained  the  required  records  in 
an  easily  accessible  manner,  it  is  our 
view  that  the  burden  of  submitting  the 
information  within  the  period 
designated  is  not  unreasonable.  The 
ESA-92  may  be  completed  and 
submitted  anytime  prior  to  the  required 
submission  date  (for  example,  at  the  end 
of  a  season)  so  long  as  the  report 
contains  complete  information  on  the 
total  work-days  in  seasonal  agricultural 
services  by  special  agricultural  workers 
during  the  quarter  being  reported  by  the 
employer  and  the  employer  is  certain 
that  no  additional  seasonal  agricultural 
services  will  be  performed.  No  change  is 
made  to  the  regulation. 

No  comments  were  received  on  the 
Department’s  proposal  to  require 


reporting  of  reportable  workers’  work¬ 
days  in  hay,  sod,  and  sugarcane — crops 
whose  status  is  contested  in  litigation. 

The  requirement  to  furnish  the 
information  on  the  ESA-92  has  been 
included  in  order  to  assure  proper 
treatment  of  work  on  these  crops  when 
the  litigation  is  concluded.  After  further 
consideration  it  has  been  determined 
that  the  information  furnished  may  be 
ambiguous  if  a  worker  employed  in  a 
contested  crop  was  employed  in  more 
than  one  crop.  Therefore,  the  regulation 
and  the  form  ESA-92  have  been  revised 
to  require  that  the  employer  separately 
list  the  number  of  work-days  performed 
in  seasonal  agricultural  services  in  each 
of  the  contested  crops,  as  well  as  the 
number  of  work-days  in  all  other  crops. 
This  will  permit  more  accurate 
compilation  of  the  data. 

Section  502.13.  Reporting  to  the 
Replenishment  Agricultural  Worker 

Comment:  One  commenter  suggested 
that  the  regulations  be  changed  to 
require  employers  to  give  the 
replenishment  agricultural  worker  some 
notice  of  the  need  "to  earn  and  collect 
90  days  worth  of  work  documentation 
during  each  year  in  order  to  satisfy 
Immigration  and  Naturalization  Service 
(INS)  that  the  worker  is  legally 
maintaining  the  temporary  status.” 

Response:  The  Department  of  Labor 
recognizes  the  importance  of  informing 
and  educating  replenishment 
agricultural  workers  about  the 
employment  protections  afforded  them 
under  the  law  and  about  their 
obligations  to  obtain  and  retain 
evidence  of  their  work  history  in  order 
to  retain  legal  temporary  residency 
status  and  establish  a  claim  for  change 
of  legal  status  and,  eventually, 
naturalization.  The  Department  of  Labor 
and  INS  will  undertake  efforts  to  ensure 
that  replenishment  agricultiural  workers 
are  fully  informed  in  these  matters,  both 
at  the  time  of  their  admission  and  during 
the  course  of  their  employment  in  the 
United  States.  In  response  to  this 
comment,  the  (optional)  Form  WH-501R 
has  been  modified  to  include  a  notice  to 
the  worker-recipients  of  the  information, 
advising  of  the  vital  importance  of 
retaining  the  documentation  relating  to 
their  employment  history  in  seasonal 
agricultural  services.  Furthermore,  these 
regulations  require  that  employers  retain 
copies  of  basic  employment  records 
relating  to  replenishment  agricultural 
workers  for  no  less  than  five  years  (as 
discussed  above,  and  set  forth  in 
§  502.11)  in  order  to  provide  some  fall¬ 
back  for  replenishment  agricultural 
workers  who  may  not  receive  or 
somehow  lose  such  employment 
documentation.  However,  we  believe 


that  it  would  be  impractical  to  require 
employers  to  explain  to  their 
replenishment  agricultural  workers  what 
their  obligations  are  in  maintaining  legal 
status  and/or  in  applying  for  change  in 
legal  status. 

Comment:  One  commenter  suggested 
that  the  requirement  to  report  “crop 
worked  and  the  tasks  performed”  has 
"no  real  purpose  for  the  worker  *  *  * 
and  is  an  unnecessary  reporting 
requirement.” 

Response:  The  requirement  to  list 
“crop  worked  and  the  tasks  performed” 
in  reporting  to  replenishment 
agricultural  workers  is  essential  to  their 
demonstrating  that  they  have  met  their 
employment  obligations  in  seasonal 
agricultural  services.  No  change  is 
made. 

Comment:  Two  commenters  suggest 
that,  to  avoid  additional  paperwork  and 
expense,  the  regulations  should  allow 
using  the  ESA-92  (or  a  computer¬ 
generated  report,  which  contains  the 
same  information  in  the  same  or  similar 
format  in  reporting  to  replenishment 
agricultural  workers,  rather  than  require 
a  separate  report  (i.e.,  the  optional  WH- 
501R,  or  equivalent). 

Response:  Reporting  to  the 
replenishment  agricultural  worker  on 
the  ESA-92  would  violate  the  privacy 
protections  of  any  other  workers  whose 
employment  information  would  appear 
on  the  same  form,  and  cannot  be 
allowed.  Further,  due  to  the  transitory 
nature  of  the  agricultural  workforce,  the 
statutory  purpose  would  not  be  served 
unless  the  replenishment  agricultural 
workers  receive  the  information  at  the 
time  of  each  wage  payment.  No  change 
is  made  to  the  regulation.  (The  use  of 
computer-generated  reporting  in  relation 
to  the  ESA-92  is  discussed  above  under 
comments  on  §  502.12.) 

Comment:  One  commenter  suggested 
that  reporting  to  the  replenishment 
agricultural  worker  should  be  only  when 
the  replenishment  agricultural  worker 
requests  it  and,  if  not.  on  no  more  than  a 
quarterly  basis. 

Response:  The  statute  clearly  states 
that  the  employer  report  employment 
information  to  the  replenishment 
agricultural  worker.  The  Department 
believes  that  the  law  does  not  permit 
such  reports  to  be  made  only  when 
requested.  Furthermore,  it  is  our  view 
that  furnishing  the  report  to  the  worker 
each  payday  is  necessary,  considering 
the  high  mobility  and  generally 
transitory  character  of  the  seasonal 
agricultural  workforce,  to  effectuate  the 
law’s  purpose  that  these  workers  be 
provided  the  information  necessary  to 
retain  their  legal  temporary  residency 
status  and  obtain  permanent  residency 
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and  naturalization,  at  least  for  the 
period  that  the  statutes  sets  for 
reporting. 

Comment  The  commenter  further 
suggested  that  the  reporting  to  the 
replenishment  agricultural  worker,  in 
addition  to  that  required  by  MSPA,  be 
only  that  information  speciHcally 
required  by  IRCA  (number  of  work¬ 
days,  crop  and  task). 

Response:  We  have  concluded  that 
several  items  of  information  listed  in 
this  section  of  the  proposed  rule  should 
be  dropped  from  the  required  report  to 
replenishment  agricultural  workers. 

Three  of  these  items  (i.e.,  employer’s 
telephone  number,  type  of  agricultiual 
business,  and  the  worker's  local 
address)  were  not  included  on  the 
proposed  (optional)  form  WH-501R  in 
any  case.  Another  item  (the  date  the 
report  was  furnished  to  the  worker)  has 
also  been  dropped  from  §  502.13  and 
form  WH-501R.  On  the  other  hand,  we 
continue  to  believe  that  the 
replenishment  worker’s  INS  "A  number” 
must  be  included  to  allow  verification  of 
status  as  a  reportable  worker.  Further, 
information  on  the  date  the  worker  is 
paid  is  necessary  to  ascertain 
compliance  with  the  requirement  that 
the  report  be  furnished  each  payday. 

We  point  out  that  the  WH-501R  itself  is 
an  optional  form.  The  required 
information  (as  specified  in  §  502.13  of 
the  regulation)  may  be  furnished  in  any 
written  form. 

Comment  One  commenter  suggested 
that  this  section  be  changed  to  clarify 
that  the  report  to  the  replenishment 
agricultural  worker  must  be  provided  in 
written  form.  They  further  suggest  that 
the  form  should  state  on  its  face  that  the 
form  is  an  optional  one  and  not 
required. 

Response:  Section  502.13(a)  is 
changed  to  read  that  each  replenishment 
agricultural  worker  is  to  be  furnished  a 
“written”  report.  The  (optional)  form 
WH-501R  has  been  modified  to  show 
that  it  is  an  optional  form.  (See  also  the 
discussion  above  in  relation  to  §  502.11 
regarding  the  retention  period  for  these 
reports.) 

Section  502.14  Accuracy  of  information 
furnished 

Comment  Two  commenters  suggest 
that  the  regulation  should  be  clear  that 
small  and  family  businesses  are  not 
required  to  fiimish  the  information 
required  by  MSPA  section  301. 

Response:  The  comments  are  correct 
that  the  information  which  MSPA 
requires  to  be  furnished  employees  does 
not  need  to  be  provided  to  employees  of 
those  small  and  family  businesses 
exempt  from  MSPA.  The  only 
requirement  imposed  by  IRCA  is  that  if 


any  such  information  is  provided,  an 
employer  not  knowingly  furnish  any 
false  or  misleading  information. 

However,  employment  information  is 
commonly  provided  to  employees,  and 
the  Department  encourages  employers 
to  provide  such  information.  Since  the 
regulation  does  not  require  employers  to 
furnish  employment  information  (except 
as  specified  for  replenishment 
agricultural  workers),  but  only  requires 
that  no  employer  knowingly  furnish 
false  or  misleading  information,  no 
change  is  needed  in  the  regulation. 

Section  502.15  Discrimination 
prohibited. 

Comment  There  were  two  comments 
regarding  this  section.  One  commenter 
suggested  that  this  language  adopt  the 
statutory  language  which  incorporates 
the  provisions  of  section  505  of  MSPA. 

Response:  Section  502.15  is  written  to 
incorporate  the  language  of  section  505 
of  MSPA.  Specifically,  the  incorporation 
includes  the  intent  that  any  worker  shall 
be  protected  from  discrimination 
because  the  worker  exercised  the  right 
to  file  a  complaint,  to  cause  to  be 
instituted  a  proceeding,  to  testify  or  be 
about  to  testify  in  a  proceeding,  or 
otherwise  exercised  or  asserted  a  right 
or  protection  afforded  by  section  210A 
of  IRCA  or  these  regulations  on  behalf 
of  the  worker  or  others. 

Comment  Another  commenter 
suggested  that  the  discrimination 
protections  should  be  "changed  to  allow 
an  employer  to  terminate”  a 
replenishment  agricultural  worker  “for 
cause”  with  the  exception  of  subsection 
(a)(1),  (2),  (3),  and  (4). 

Response:  The  regulation  sets  forth 
what  kinds  of  activities  are  prohibited. 

If  the  prohibited  acts  are  not  performed, 
then  no  violation  has  occurred.  No 
change  is  made. 

Section  502.16  Prohibition  on  providing 
false  information  when  reporting  to  a 
replenishment  agricultural  worker  or  to 
the  Federal  Government. 

Comment  One  commenter  suggested 
that  the  word  “material”  be  added  to 
this  section  per  the  statute,  to  read  as 
follows:  “Any  person  or  entity  who 
employs  *  *  *  shall  not  furnish  a 
certificate  *  *  *  containing  a  false 
statement  of  material  fact  *  * 

Response:  Section  502.16  (a)  and  (b) 
are  changed  to  include  the  word 
“material.” 

Comment  One  commenter  suggested 
there  is  no  statutory  authority  to  impose 
18  U.S.C.  1001. 

Response:  The  criminal  authority  of  18 
U.S.C.  1001  exists  independent  of  IRCA. 
There  is  nothing  in  IRCA  which  expands 
or  diminishes  the  already  existing 


criminal  authority.  Reference  is  inserted 
in  these  regulations  for  informational 
purposes  only.  However,  the  reference 
to  the  criminal  authorities  is  moved  to  a 
new  section,  502.26,  and  has  been 
rewritten  for  clarification.  Section 
502.16(c)  is  deleted.  The  proposed 
regulation,  in  §  502.16(b)  erroneously 
stated  that  reporting  to  replenishment 
agricultural  workers  is  only  for  the 
period  through  September  30, 1989.  This 
has  been  corrected  to  reflect  the 
statutory  requirement  that  reporting 
continue  through  September  30, 1992. 

Section  502.17  Equal  transportation 
provision 

Comment  One  commenter  suggested 
the  regulation  “should  define  in  more 
detail  what  generally  comparable  in 
expense  and  scope  means  with  respect 
to  transportation  arrangements.  For 
example,  what  types  of  transportation 
are  covered  and  should  be  equal? 
Another  commenter  suggested  that  this 
section  is  “broadly  subject  to 
interpretation”  and  suggested  a 
definition  of  their  own.  The  third 
commenter  suggested  that  the  statutory 
description,  “comparable  in  expense 
and  scope,”  be  inserted  in  the 
regulation.  It  suggested  further  that  the 
regulation  should  be  clarified  to  state 
that  transportation  is  not  required. 

Response:  The  Department’s  intent  is 
to  reflect  the  statutory  prescription  that 
the  same  transportation  offered  to  a 
replenishment  agricultural  worker  must 
be  offered  to  any  worker  who  is  not  a 
replenishment  agricultural  worker.  One 
commenter  specifically  asked  if  an 
employer  who  offers  transportation  to  a 
replenishment  agricultural  worker  in 
another  country  to  the  work  site  must 
also  offer  free  transportation  to  any 
other  agricultural  worker  in  the  United 
States.  As  the  Department  of  Labor 
construes  the  statute,  the  answer  is 
clearly  “yes”  (provided  that  the 
transportation  is  “comparable  in  scope 
and  expense”).  If  any  replenishment 
agricultural  worker  is  provided  one-time 
transportation  to  a  work  location,  the 
same  transportation  (comparable  in 
scope  and  expense)  must  be  provided  to 
any  worker  who  is  not  a  replenishment 
agricultural  worker  who  so  desires. 
Moreover,  if  daily,  local  home-to-work 
and  return  transportation  is  offered  to 
any  replenishment  agricultural  worker, 
such  transportation  also  must  be  offered 
to  each  worker  who  is  not  a 
replenishment  agricultural  worker. 

Section  502.23  Civil  money  penalty 
assessment 

Comment  One  commenter  suggested 
that  the  regulation  be  changed  to  reflect 
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that  no  civil  money  penalty  (CMP) 
assessment  will  be  made  if  an  employer 
fails  to  report  on  a  worker  who  fails  to 
voluntarily  furnish  an  INS  “A  number” 
in  the  A90000000  series  when  completing 
the  Form  1-9. 

Response:  The  employer  is  required  to 
ensure  that  the  1-9  form  is  properly 
completed.  See  United  States  vs.  Mester 
Manufacturing  Company,  Immigration 
Review  Case  No.  87100001,  Decision  of 
the  Administrative  Law  Judge  (June  17, 
1988).  If  a  worker  identifies  himself  or 
herself  as  an  alien  on  the  1-9  form  (in 
Part  1)  and  fails  to  provide  an  “A 
number”,  the  employer  is  held 
responsible  for  ensuring  that  the  alien 
provides  this  number.  On  the  other 
hand,  an  employer  can  not  require 
presentation  of  any  specific  document  to 
ascertain  or  verify  the  workers’  status 
and  must  accept  any  documentation 
presented  by  the  worker  that  establishes 
identity  and  employment  eligibility  as 
listed  in  IRCA  and  the  implementing  INS 
regulations,  8  CFR  Part  274a,  and  on  the 
Form  1-9  itself.  Therefore,  the  employer 
cannot  look  “behind”  a  worker’s 
statement  regarding  citizenship  status 
nor  require  the  worker  to  provide 
documentation  validating  an  “A 
number”  provided  by  the  worker  on  the 
1-9.  Of  course,  if  a  worker  voluntarily 
provides  INS  documentation  containing 
their  "A  number”  to  establish  identity 
and  employment  eligibility  for  1-9 
purposes,  the  employer  is  expected  to 
ensure  that  the  “A  number”  provided  by 
the  worker  in  completing  Part  of  the  1-9 
is  correct. 

An  employer  who  ensures  that  its  1-9 
forms  are  properly  completed  as 
described  above  will  not  be  found  in 
violation  for  failing  to  report  on  (or  to)  a 
worker  who  does  not  accurately  identify 
himself  or  herself  as  having  an  "A 
number”  in  the  A90000000  series.  The 
employer  is,  however,  responsible  to 
have  workers  who  identify  themselves 
as  aliens  provide  their  “A  number.” 

Comment:  One  commenter  stated  that 
violations  for  failing  to  keep  records 
§  502.23(b)(6)),  failing  to  provide  records 
to  Department  of  Labor  officials 
§  502.23(b)(7)),  and  interfering  with  a 
Department  of  Labor  investigation 
§  502.23(b)(8))  are  not  subject  to  any 
penalty  by  statute. 

Response:  The  Department  believes 
these  penalties  are  necessary  to 
effectuate  the  Act  and  its  provisions  and 
are  implicit  in  the  Department’s 
enforcement  authority  under  the  Act.  No 
change  is  made. 

Effective  Date — Good  Cause 

The  Secretary  has  determined  that 
good  cause  exists  for  making  the 
effective  date  of  this  rule  October  1, 


1988,  within  the  meaning  of  the 
Administrative  Procedures  Act,  5  U.S.C. 
553(d). 

Since  the  statue  requires  that  reports 
be  furnished  to  the  government  for  all 
reportable  special  agricultural  workers 
employed  during  the  period  October  1, 
1988,  through  September  30, 1992,  it  is 
determined  that  it  is  necessary  to  make 
the  rule  effective  on  October  1, 1988,  in 
order  that  employers  be  informed  of  and 
comply  with  the  recordkeeping 
necessary  to  furnish  the  report  required 
for  the  first  quarter  of  FY  1989.  The 
burden  imposed  by  this  recordkeeping  is 
minor  since  employers  currently  subject 
to  the  FLSA,  MSPA,  and  IRCA  employee 
verification  requirements  (section  274A) 
of  INA  are  already  required  to  maintain 
most  of  the  information  required  by 
these  regulations.  The  necessity  for 
extensive  interagency  consultation  and 
coordination  prevented  issuance  of  a 
final  rule  at  an  earlier  date.  However, 
interested  employer  and  worker  groups 
were  consulted  prior  to  issuance  of  the 
proposed  rule  and  efforts  are  being 
made  by  the  Departments  of  Labor  and 
Agriculture  to  publicize  the  regulations 
prior  to  their  effective  date.  It  is  in  the 
public  interest  to  have  this  regulation 
become  effective  on  October  1, 1988,  to 
effectuate  the  statutory  reporting 
requirement,  and  to  enable  the 
Secretaries  of  Labor  and  Agriculture  to 
start  collecting  the  data  needed  to 
determine  the  shortage  number,  if  any, 
to  permit  the  entry  of  replenishment 
agricultural  workers  in  FY  1990. 

Executive  Order  12291;  Regulatory 
Flexibility  Act 

The  Department  has  determined  that 
this  rule  is  not  a  major  rule  under 
Executive  Order  12291.  The  Department 
has  also  determined  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  These  conclusions  are  reached 
because  most  of  the  entities  affected  are 
already  providing  agricultural  workers 
with  itemized  pay  stubs  in  compliance 
with  the  requirements  of  the  Migrant 
and  Seasonal  Agricultural  Worker 
Protection  Act  (MSPA).  The  amount  of 
time  spent  preparing  reports  to  the 
Federal  Government  will  not  be 
substantial.  Consequently,  the 
Department  certifies  under  the 
Regulatory  Flexibility  Act  that  the  rule 
will  not  have  a  signiHcant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Note:  The  Department  presents  forms  in 
the  Appendix  which  satisfy  certain  disclosure 
and  recordkeeping  aspects  of  the  Act  and  the 
regulations.  These  forms,  however,  will  not 
appear  in  the  Code  of  Federal  Regulations. 


Appendix 

Appendix  A — Work-Day  Report,  ESA-92. 
Appendix  B — Wage  Statement,  WH-501R 
(optional). 

List  of  Subjects  in  29  CFR  Part  502 

Administrative  practice  and 
procedure.  Agricultural  associations. 
Agricultural  worker.  Aliens,  Farmers, 
Farm  labor  contractor.  Immigration, 
Investigation,  Labor,  Penalties, 
Replenishment  Agricultural  Workers, 
Reporting  requirements,  and  Special 
Agricultural  Workers. 

For  the  reasons  set  out  in  the 
preamble.  Title  29  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

Signed  at  Washington,  DC  this  2nd  day  of 
September  1988. 

Ann  McLaughlin, 

Secretary  of  Labor. 

Fred  W.  Alvarez, 

Assistant  Secretary  for  Employment 
Standards. 

Paula  V.  Smith, 

Administrator,  Wage  and  Hour  Division, 
Employment  Standards  Administration. 

A  new  Part  502  is  added  to  read  as 
follows: 

PART  502— REPORTING  AND 
EMPLOYMENT  REQUIREMENTS  FOR 
EMPLOYERS  OF  CERTAIN  WORKERS 
EMPLOYED  IN  SEASONAL 
AGRICULTURAL  SERVICES 

Subpart  A— General  Provisions 

Sec. 

502.0  Introduction. 

502.1  Purpose  and  scope. 

502.2  Definitions  pertaining  solely  to  a 
reportable  worker  employed  in  seasonal 
agricultural  services. 

502.3  Waiver  of  rights  prohibited. 

502.4  Investigation  authority  of  Secretary. 

502.5  Prohibition  on  interference  with 
Department  of  Labor  officials. 

502.6  State  Employment  Service  certificate 
form. 

Subpart  B— Employment  and  Reporting 
Requirements 

502.10  Requirements  for  reporting  and 
employing  a  reportable  worker  employed 
in  seasonal  agricultural  services. 

502.11  Recordkeeping. 

502.12  Reporting  to  the  Federal  Government. 

502.13  Reporting  to  a  replenishment 
agricultural  worker. 

502.14  Accuracy  of  information  furnished. 

502.15  Discrimination  prohibited. 

502.16  Prohibition  on  providing  false 
information  when  reporting  to  a 
replenishment  agricultural  worker  or  to 
the  Federal  Government. 

502.17  Equal  transportation  provision. 
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Subpart  C— Enforcement 

502.20  Enforcement. 

502.21  General. 

502.22  Representation  of  the  Secretary. 

502.23  Civil  money  penalty  assessment. 

502.24  Enforcement  of  Wage  and  Hour 
investigative  authority. 

502.25  Civil  money  penalties — payment  and 
collection. 

502.26  Accuracy  of  information,  statements 
and  data. 

Subpart  D— Administrative  Proceedings 
General 

502.30  Establishment  of  procedures  and 
rules  of  practice. 

502.31  Applicability  of  procedures  and 
rules. 

Procedures  Relating  to  Hearing 

502.32  Written  notice  of  determination 
required. 

502.33  Contents  of  notice. 

502.34  Request  for  hearing. 

Rules  of  Practice 

502.38  General. 

502.39  Service  of  determinations  and 
computation  of  time. 

502.40  Commencement  of  proceeding. 

502.41  Designation  of  record. 

502.42  Caption  of  proceeding. 

Referral  for  Hearing 

502.43  Referral  to  Administrative  Law 
Judge. 

502.44  Notice  of  docketing. 

502.45  Service  upon  attorneys  for  the 
Department  of  Labor — number  of  copies. 

Procedures  Before  Administrative  Law  Judge 

502.46  Appearances;  representation  of  the 
Department  of  Labor. 

502.47  Consent  findings  and  order. 

502.48  Decision  and  order  of  Administrative 
Law  Judge. 

ModiRcation  or  Vacation  of  Order  of 
Administrative  Law  Judge 

502.49  Authority  of  the  Secretary. 

502.50  Procedures  for  initiating  review. 

502.51  Implementation  by  the  Secretary. 

502.52  Filing  and  service. 

502.53  Responsibility  of  the  Office  of 
Administrative  Law  Judges. 

502.54  Final  decision  of  the  Secretary. 

502.55  Stay  pending  decision  of  the 
Secretary. 

Record 

502.56  Retention  of  official  record. 

502.57  Certification  of  official  record. 
Authority:  8  U.S.C.  1160, 1161;  29  U.S.C. 

1801  et  seq.  section  502.6  also  issued  under  29 
U.S.C.  49k. 

Subpart  A— General  Provisions 

§  502.0  Introduction. 

(a)  Pursuant  to  the  requirements  of 
section  210A  of  the  Immigration  and 
Nationality  Act  (INAJ,  the  regulations  in 
this  part  are  promulgated  and  apply  to 
employers  with  obligations,  among  other 
things,  to  provide  reports  applicable  to 


the  employment  of  any  reportable 
worker  (as  defined  in  this  part] 
employed  for  at  least  one  work-day  in 
any  quarter  in  seasonal  agricultural 
services.  Reporting  shall  be  to  the 
Federal  Government  and  to  any 
individual  replenishment  agricultural 
worker. 

(b]  The  statute  requires  the  Director  of 
the  Bureau  of  Census,  on  the  basis  of 
information  which  is  reported  to  the 
Federal  Government,  to  estimate 

(1)  The  number  of  special  agricultural 
workers  employed  in  seasonal 
agricultural  services  in  the  United  States 
at  any  time  during  the  fiscal  year  and 

(2)  The  average  number  of  “man- 
days”  of  labor  performed  by  these 
workers  during  the  fiscal  year. 

(For  purposes  of  this  part,  an  alternative 
term  “work-day”  is  adopted  and 
incorporated  into  the  text  in  lieu  of 
“man-day”  and  means  any  day  when  at 
least  four  (4)  hours  are  worked.] 

(c]  The  regulations  contained  in  this 
part  are  issued  in  accordance  with 
section  210A  of  INA  in  order  to  establish 
the  rules  necessary  to  carry  out  the 
provisions  of  INA. 

(d]  The  Office  of  Management  and 
Budget  (0MB]  has  cleared  the 
paperwork  requirements  of  this 
regulation  at  §§  502.11,  502.12,  and 
502.13,  and  of  Forms  ESA-92  and  WH- 
501R  (optional],  under  control  numbers 
1215-0148, 1215-0168,  and  1215-0169. 

§  502.1  Purpose  and  scope. 

(a]  The  INA  was  amended  by  the 
Immigration  Reform  and  Control  Act 
(IRCA]  in  1986,  in  order  to  more 
effectively  control  illegal  immigration  to 
the  United  States  and  to  make  certain 
changes  in  the  system  for  legal 
inunigration. 

(b] (l]  Section  210  of  the  INA  provides 
that  the  Attorney  General  shall  adjust 
the  status  of  an  alien  to  that  of  an  alien 
lawfully  admitted  for  temporary 
residence  if  the  Attorney  General 
determines  that  the  alien  resided  in  the 
United  States  and  performed  work  in 
seasonal  agricultural  services  in  the 
United  States  for  at  least  90  “man-days” 
during  the  12-month  period  ending  on 
May  1, 1986.  An  individual  so  legalized 
is  called  a  special  agricultural  worker 
(SAW).  A  special  agricultural  worker  is 
given  an  Immigration  and  Naturalization 
Service  (INS]  Alien  Registration  Number 
in  the  A90000000  series. 

(2]  Section  210A  of  the  INA  provides 
that  before  the  beginning  of  each  fiscal 
year  (beginning  1990  and  ending  1993], 
the  Secretaries  of  Labor  and  Agriculture 
shall  jointly  determine  the  number  (if 
any]  of  replenishment  agricultural 
workers  (RAWs]  to  be  admitted  to  the 


United  States,  or  otherwise  acquire  the 
status  of  aliens  lawfully  admitted  for 
temporary  residence,  to  meet  a  shortage 
of  agricultural  workers.  A  replenishment 
agricultural  worker  will  be  identified  by 
an  INS  Alien  Registration  Number  in  a 
series  (within  the  A90000000  series]  that 
INS  will  announce  at  a  later  date.  (A 
technical  amendment  to  this  regulation 
will  be  issued  to  specify  the  “A  number” 
series  for  replenishment  agricultural 
workers  when  announced  by  INS.] 

(c]  This  regulation  establishes  a 
method  whereby  an  employer  must 
assemble  employment  information  on 
certain  resident  alien  workers  employed 
in  seasonal  agricultural  services  to  be 
reported  to  the  Federal  Government  and 
to  any  replenishment  agricultural 
worker.  This  will  assist  the  Secretaries 
of  Labor  and  Agriculture  in  determining 
the  number  of  replenishment  agricultural 
woricers,  if  any,  to  be  admitted,  and  will 
assist  the  replenishment  agricultural 
worker  in  establishing  a  work  history  to 
retain  legal  status  and  avoid 
deportation,  and  so  that  after  three  (3] 
consecutive  years  after  admission  the 
worker  can  apply  for  and  be  granted 
permanent  residency  in  the  United 
States.  After  five  (5]  years  with  such 
work  history  the  worker  can  apply  for 
naturalization.  The  work  history  needed 
is  90  work-days  a  year  employed  in 
seasonal  agricultural  services  for  three 
consecutive  years  after  admission  to 
retain  legal  status  and  qualify  for 
permanent  residency,  and  for  five  years 
to  apply  for  citizenship.  The  Act  and 
these  regulations  require  reporting  by 
the  employer  to  the  Federal  Government 
and  to  the  replenishment  agricultural 
worker  on  employment  in  seasonal 
agricultural  services  from  October  1, 
1988,  until  September  30, 1992. 

(d]  Any  person  who  hires  any  worker 
must  complete  the  Employment 
Eligibility  Verification  Form  (INS  Form 
1-9].  Any  resident  alien  who  is  identified 
with  an  INS  Alien  Registration  Number 
(“A  number”]  in  the  A90000000  series  on 
the  1-9  Form  (including  any 
replenishment  agricultural  worker,  who 
will  be  identified  with  an  INS  Alien 
Registration  Number  in  a  series,  within 
the  A90000000  series,  that  INS  will 
announce  at  a  later  date]  and  who  is 
employed  in  seasonal  agricultural 
services,  is  an  employee  subject  of  this 
part  (termed  “  reportable  worker”]. 
Employers  cannot  reliably  determine 
whether  such  an  employee  is  a  special 
agricultural  worker  since  employees 
cannot  be  required  to  document  such 
status  to  anyone  other  than  INS  (see  8 
CFR  274a.2(b](v]]. 

(e]  The  provisions  of  section 
210A(b](2]  of  INA  establish  reporting 
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requirements  applicable  to  the 
employment  of  certain  workers  in 
seasonal  agricultural  services.  These 
regulations  require  that  for  the  period 
beginning  October  1, 1988,  and  ending 
September  30, 1992 — 

(1]  Any  person  or  entity  employing 
any  reportable  worker  in  seasonal 
agricultural  services  for  at  least  one 
work-day  shall  report  employment 
information  to  the  Federal  Government 
each  quarter, 

(2)  Any  person  or  entity  employing 
any  replenishment  agriciUtural  worker 
in  seasonal  agricultural  services  for  at 
least  one  work-day  shall  report 
employment  information  directly  to  the 
replenishment  agricultural  worker 
individually  on  a  pay  period  basis  at  the 
time  of  each  wage  payment  and  no  less 
frequently  than  twice  per  month  (as  well 
as  to  the  Federal  Government  each 
quarter), 

(f)  Any  employment  of  a  reportable 
worker  for  at  least  one  work-day  in 
seasonal  agricultural  services  is  subject 
to  the  reporting  requirements  to  the 
Federal  Government.  Additionally,  any 
employment  of  a  replenishment 
agricultural  worker  (who  will  be 
identified  with  an  INS  Alien 
Registration  Number  in  a  series  within 
the  A90000000  series  that  INS  will 
announce  at  a  later  date)  in  seasonal 
agricultural  services  is  subject  to  both 
the  reporting  requirements  to  the 
Federal  Government  and  to  the 
individual  worker. 

(g)  The  certified  report  submitted  by 
an  employer  to  the  Federal  Goverrunent 
shall  contain  the  number  of  woric-days 
of  employment  in  seasonal  agricultural 
services  performed  by  each  reportable 
worker  employed  for  at  least  one 
workday  during  the  preceding  fiscal 
quarter.  This  information  will  be 
provided  to  the  Commissioner  of  the  INS 
who  will  determine  which  reportable 
workers  are  special  agricultwal 
workers.  Information  concerning  them 
will  be  provided  to  the  Director  of  the 
Bureau  of  Census  for  use  in — 

(1)  Estimating  the  number  of  special 
agricultural  workers  employed  in 
seasonal  agricultmal  services;  > 

(2)  Determining  the  average  number  of 
work-days  performed  by  special 
agricultural  workers;  and 

(3)  Reporting  to  the  Congress. 

(h)  Any  person  or  entity  who  employs 
a  reportable  worker  in  seasonal 
agricultural  services  will  meet  the 
requirements  of  this  regulation  when — 

(1)  Accurate  records  are  kept  and 
reports  are  made  as  required  under  this 
part  to  the  Federal  Government  (see 
§§  502.10,  502.11,  and  502.12); 

(2)  Accurate  records  are  kept  and 
reports  are  made  as  required  imder  this 


part  to  each  replenishment  agricultural 
worker  (see  §§  502.10,  502.11,  and 
502.13); 

(3)  The  same  transportation  provided 
to  any  replenishment  agricultural 
worker  is  provided  to  any  other  woricer 
(see  §  502.17); 

(4)  There  is  no  prohibited 
discrimination  against  any 
replenishment  agricultural  worker  (see 
§  502.15);  and, 

(5)  A  replenishment  agricultural 
worker  is  not  knowingly  furnished  false 
or  misleading  information  concerning 
the  terms,  conditions,  or  existence  of 
agricultural  employment  with  respect  to 
the  disclosure,  posting,  and 
recordkeeping  requirements  found  in 
section  301(a),  (b),  and  (c)  of  the  Migrant 
and  Seasonal  Agiicultural  Worker 
Protection  Act  (MSPA),  29  U.S.C.  1801  et 
seq.  (see  §§  502.13,  502.14,  and  502.16). 

(i)  An  employer  of  a  reportable 
worker  who  is  subject  to  the 
requirements  of  the  Fair  Labor 
Standards  Act  (FLSA)  (29  U.S.C.  201  et 
se^.)  and/or  MSPA  is  required  to 
comply  with  both  the  requirements  of 
this  part  and  the  statutory  labor 
standards  protections  provided  by  FLSA 
and/or  MSPA. 

(j)  The  Secretary  of  Labor  may  impose 
sanctions  pursuant  to  section 
210A(f)(4)(C)  of  the  INA.  which 
incorporate  the  penalty  provisions  of 
MSPA.  Accordingly,  these  regulations 
provide  that  the  Secretary  of  Labor  is 
empowered  to  impose  an  assessment 
and  to  collect  a  civil  money  penalty  of 
not  more  than  $1,000  for  each  violation. 
In  addition,  the  Secretary  may  seek  a 
temporary  or  permanent  restraining 
order  in  a  United  States  District  Court. 
Criminal  penalties  under  18  U.S.C.  1001 
may  also  be  applicable  for  submission 
of  false  information  (see  §§  502.26). 

(k)  Subparts  A  and  B  set  forth  the 
substantive  regulations  relating  to  any 
employer  of  a  reportable  worker.  These 
subparts  cover  the  applicability  of  the 
Act,  the  recordkeeping  and  reporting 
requirements,  anti^scrimination 
protections,  the  prohibition  against 
furnishing  false  statements,  and  the 
equal  transportation  requirements. 

(l)  Subpart  C  sets  forth  enforcement 
responsibility  and  procedure. 

(m)  Subpart  D  sets  forth  the  rules  of 
practice  for  administrative  hearings  on 
the  assessment  of  civil  money  penalties. 

(n)  The  Department  of  Labor  has 
developed  two  (2)  forms  for  carrying  out 
the  purposes  of  the  Act: 

(1)  The  optional  form  WH-501R  is 
offered  to  assist  in  carrying  out  the 
requirement  that  each  replenishment 
agricultural  worker  receive  a  report 
each  pay  period  in  the  form  of  a 
certificate  from  each  employer 


indicating  the  number  of  work-days  (any 
day  with  at  least  four  (4)  hours  worked) 
employed  in  seasonal  agricultural 
services;  and 

(2)  The  Work-Day  Report  (Form  ESA- 
92]  required  to  be  submitted  to  the 
Federal  Government,  to  certify  the 
number  of  work-days  performed  in 
seasonal  agricultural  services  by  each 
reportable  worker  each  quarter  in  which 
any  reportable  worker  was  employed  in 
seasonal  agricultural  services  for  at 
least  one  work-day. 

S502.2  DefinitkNM  pertaining  soMy  to  a 
reportable  worker  employed  In  seasonal 
agricultural  services. 

For  purposes  of  this  part 

(a)  “Act”  and  "INA”  mean  the 
Immigration  and  Nationality  Act,  as 
amended  by  the  Immigration  Reform 
and  Control  Act  of  1986  (IRCA  8  U.S.C. 
1101  et  seq.),  with  references 
particularly  to  §§  210  and  210A. 

(b)  “Administrator”  means  the 
Administrator  of  the  Wage  and  Hour 
Division,  Employment  Standards 
Administration,  United  States 
Department  of  Labor,  and  such 
authorized  representatives  as  may  be 
designated  by  the  Administrator  to 
perform  any  of  the  functions  of  the 
Administrator  under  this  part. 

(c)  “Administrative  Law  Judge"  means 
a  person  appointed  as  provided  in  Title 
5  U.S.C  and  qualified  to  preside  at 
hearings  under  5  U.S.C.  3105.  “Chief 
Administrative  Law  Judge”  means  the 
Chief  Administrative  Law  Judge,  United 
States  Department  of  Labor, 

Washington.  DC  20036. 

(d)  “Alien  *A’  Number”  or  “A  number” 
refers  to  an  INS  Alien  Registration 
Number  assigned  to  each  alien. 

(e)  “DOL”  means  the  United  States 
Department  of  Labor. 

(f)  “Employee.”  “employer," 
“employment”  and  “independent 
contractor”  are  defined  for  purposes  of 
the  INA  in  regulations  issued  by  INS  at  8 
CFR  274a.l,  which  definitions  are 
adopted  herein  in  pertinent  part  They 
are  as  follows: 

(1)  The  term  ‘Employee’  means  an 
individual  who  provides  services  or 
labor  for  an  employer  for  wages  or  other 
remuneration  but  does  not  mean 
independent  contractors. 

(2)  The  term  “Employer”  means  a 
person  or  entity,  induding  an  agent  or 
anyone  acting  directly  or  indirectly  in 
the  interest  thereof,  who  engages  die 
services  or  labor  of  an  employee  to  be 
performed  in  the  United  States  for 
wages  or  other  remuneration.  In  the  case 
of  an  independent  contractor  or  contract 
labor  or  services,  the  term  “employer” 
shall  mean  the  independent  contractor 
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and  not  the  person  or  entity  using  the 
contract  labor. 

(3)  The  term  "Employment"  means 
any  service  or  labor  performed  by  an 
employee  for  an  employer  within  the 
United  States. 

(4)  The  term  "Independent  contractor" 
includes  individuals  or  entities  who 
carry  on  independent  business,  contract 
to  do  a  piece  of  work  according  to  their 
own  means  and  methods,  and  are 
subject  to  control  only  as  to  results. 
Whether  an  individual  or  entity  is  an 
independent  contractor,  regardless  of 
what  the  individual  or  entity  calls  itself, 
will  be  determined  on  a  case-by-case 
basis.  Factors  to  be  considered  in  that 
determination  include,  but  are  not 
limited  to,  whether  the  individual  or 
entity:  Supplies  the  tools  or  materials; 
makes  services  available  to  the  general 
public;  works  for  a  number  of  clients  at 
the  same  time;  directs  the  order  or 
sequence  in  which  the  work  is  to  be 
done;  and  determines  the  hours  during 
which  the  work  is  to  be  done.  The  use  of 
labor  or  services  of  an  independent 
contractor  is  subject  to  the  restrictions 
in  section  274A(a](4)  of  the  Act,  and  any 
person  or  entity  who  knowingly  uses  a 
contract,  subcontract,  or  exchange 
entered  into,  renegotiated,  or  extended 
after  the  date  of  enactment,  to  obtain 
labor  or  services  of  an  unauthorized 
alien  shall  be  considered  to  have  hired 
the  alien  for  employment  in  the  United 
States  in  violation  of  section 
274A(a)(l){A)  of  the  Act. 

(g)  "Employment  Standards 
Administration”  means  the  agency 
within  the  Department  of  Labor  (DOL), 
which  includes  the  Wage  and  Hour 
Division,  and  which  is  charged  with 
carrying  out  certain  functions  of  the 
Secretary  under  section  210A  of  the 
INA. 

(h)  "Exempt  person”  means  a  person 
or  entity  who  would  be  subject  to  the 
provisions  of  MSPA  but  for  paragraph 

(1)  or  (2),  or  both,  of  section  4(a)  of 
MSPA. 

(i)  "Form  1-9"  is  an  INS  Form, 
"Employment  Eligibility  Verification" 
(EEV),  which  reflects  the  requirements 
established  under  section  274A(9](b]  of 
INA  requiring  employers  to  examine 
documents  which  establish  the  identity 
and  employment  eligibility  of 
individuals  hired  since  November  6, 

1986.  The  EEV  information  must  be 
recorded  on  an  INS  Form  1-9  and  be 
made  available  for  inspection  by  INS 
and/or  DOL  representatives. 

(j)  "Immigration  and  Naturalization 
Service”  (INS)  is  the  component  of  the 
U.S.  Department  of  Justice  which  is 
responsible  for  administering  the  INA. 

(k)  "Man-day,"  for  purposes  of  section 
210A  of  the  INA  and  this  regulation,  is 


replaced  by  and  has  the  same  meaning 
as  the  term  "Work-day." 

(l)  "MSPA”  refers  to  the  Migrant  and 
Seasonal  Agricultural  Worker  Protection 
Act  (29  U.S.C.  1801  et  seq.),  and  is 
referred  to  in  section  210A  of  INA. 

MSPA  provides  for  the  protection  of 
migrant  and  seasonal  agricultural 
workers  and  for  the  registration  of 
contractors  of  migrant  and  seasonal 
agricultural  labor. 

(m)  "Replenishment  Agricultural 
Worker"  (RAW)  is  an  individual  (to  be 
identiHed  with  an  INS  Alien 
Registration  Number  in  a  series  within 
the  A90000000  series,  to  be  incorporated 
in  these  regulations  when  announced  by 
INS  at  a  later  date)  who  is  admitted  to 
the  United  States  during  FY  1990 
through  FY  1993  for  lawful  temporary 
resident  status  or  for  the  adjustment  of 
status  to  lawful  temporary  residency  to 
meet  a  shortage  of  workers  employed  in 
seasonal  agricultural  services. 

(n)  "Reportable  Worker”  is  an  alien 
employed  in  seasonal  agricultural 
services  who  was  admitted  with  lawful 
temporary  resident  status  or  whose 
status  was  adjusted  to  lawful  temporary 
residency,  and  who  is  identified  by  an 
INS  Alien  Registration  Number  in  the 
A90000000  series.  This  series  includes; 

(1)  Resident  aliens  admitted  under 
section  245A  of  the  INA, 

(2)  Resident  alien-special  agricultural 
workers  admitted  under  section  210  of 
the  INA,  and 

(3)  Resident  alien-replenishment 
agricultural  workers  admitted  between 
FY  1990  and  FY  1993  under  section  210A 
of  the  INA. 

(o) (l)  "Seasonal  agricultural  services" 
as  provided  by  section  210(h)  of  the  Act 
means  "the  performance  of  field  work 
related  to  planting,  cultural  practices, 
cultivating,  growing  and  harvesting  of 
fruits  and  vegetables  of  every  kind  and 
other  perishable  commodities,  as 
defined  in  regulations  by  the  Secretary 
of  Agriculture.” 

(2)  The  Department  of  Agriculture 
regulations,  7  CFR  Part  Id,  definitions  of 
"field  work,"  "horticultural  specialties,” 
"fruits,"  "vegetables”  and  "other 
perishable  commodities"  are 
incorporated  in  this  part,  as  required  by 
sections  210A(g)  and  210(h)  of  the  INA,  8 
U.S.C.  1161(g)  and  1160(h).  They  are  set 
forth  below  for  information  purposes 
only  as  they  existed  as  of  September  9, 
1988.  Users  of  these  definitions  are 
cautioned  to  research  in  the  Federal 
Register  and  the  Code  of  Federal 
Regulations  whether  amendments  to  7 
CFR  Part  Id  have  been  promulgated  by 
the  Department  of  Agriculture. 

(i)  "  ‘Field  work’  means  any 
employment  performed  on  agricultural 
lands  for  the  purpose  of  planting. 


cultural  practices,  cultivating,  growing, 
harvesting,  drying,  processing,  or 
packing  any  fruits,  vegetables,  or  other 
perishable  commodities.  These  activities 
have  to  be  performed  on  agricultural 
land  in  order  to  produce  fruits, 
vegetables,  and  other  perishable 
commodities,  as  opposed  to  those 
activities  that  occur  in  a  processing 
plant  or  packinghouse  not  on 
agricultural  lands.  Thus,  the  drying, 
processing,  or  packing  of  fruits, 
vegetables,  and  other  perishable 
commodities  in  the  Held  and  the  ‘on  the 
field’  loading  of  transportation  vehicles 
are  included.  Operations  using  a 
machine,  such  as  a  picker  or  a  tractor,  to 
perform  these  activities  on  agricultural 
land  are  included.  Supervising  any  of 
these  activities  shall  be  considered 
performing  the  activities.” 

(ii)  “  ‘Horticultural  specialties’  means 
Held  grown,  containerized,  and 
greenhouse  produced  nursery  crops 
which  include  juvenile  trees,  shrubs, 
seedlings,  budding,  grafting  and 
understock,  fruit  and  nut  trees,  fruit 
plants,  vines,  ground  covers,  foliage  and 
potted  plants,  cut  flowers,  herbaceous 
annuals,  biennials  and  perennials, 
bulbs,  corms,  and  tubers." 

(iii)  “  ‘Fruits’  means  the  human  edible 
parts  of  plants  which  consist  of  the 
mature  ovaries  and  fused  other  parts  or 
structures,  which  develop  from  flowers 
or  inflorescence.” 

(iv)  “  ‘Vegetables’  means  the  human 
edible  herbaceous  leaves,  stems,  roots, 
or  tubers  of  plants,  which  are  eaten, 
either  cooked  or  raw,  chiefly  as  the 
principal  part  of  the  meal,  rather  than  as 
a  dessert.” 

(v)  “  ‘Other  perishable  commodities’ 
means  those  commodities  which  do  not 
meet  the  definition  of  fruits  or 
vegetables,  that  are  produced  as  a  result 
of  field  work,  and  have  critical  and 
unpredictable  labor  demands.  This  is 
limited  to  Christmas  trees,  cut  flowers, 
herbs,  hops,  horticultural  specialties, 
Spanish  reeds  (arundo  donax),  spices, 
sugar  beets,  and  tobacco.  This  is  an 
exclusive  list,  and  anything  not  listed  is 
excluded.  Examples  of  commodities  that 
are  not  included  as  perishable 
commodities  are  animal,  aquacultural 
commodities,  birds,  dairy  products, 
earthworms,  fish  including  oysters  and 
shellfish,  forest  products,  fur  bearing 
animals  and  rabbits,  hay  and  other 
forage  and  silage,  honey,  horses  and 
other  equines,  livestock  of  all  kinds 
including  animal  specialties,  poultry  and 
poultry  products,  sod,  sugar  cane, 
wildlife,  and  wool." 

(3)  For  purposes  of  these  regulations, 
“seasonal  agricultural  services”  include 
field  work  related  to  hay,  sod,  and  sugar 
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cane.  The  requirement  of  reporting  on 
these  commodities  does  not  constitute 
evidence  that  they  are  eligible 
commodities  for  purposes  of  the  special 
agricultural  worker  program.  They  are 
included  to  enable  die  Federal 
Government  and  the  individual 
replenishment  agricultural  worker  to 
obtain  data  on  work  on  these 
commodities  which  will  be  needed  if  it 
is  ultimately  determined  that  they  are 
eligible  commodities.  This  regulation 
will  be  amended  in  accordance,  with  the 
final  disposition  of  the  litigation 
concerning  the  application  of  sections 
210  and  210A  to  these  commodities. 

(p)  “Secretary”  means  the  Secretary 
of  Labor  or  the  Secretary’s  designee. 

(q) (l)  “Solicitor  of  Labor"  means  the 
Solicitor,  United  States  Department  of 
Labor,  and  includes  employees  of  the 
Solicitor  of  Labor  designated  by  the 
Solicitor  to  perform  functions  of  the 
Solicitor  under  this  part. 

(2)  “Associate  Solicitor  for  Fair  Labor 
Standards”  means  the  Associate 
Solicitor,  who,  among  other  duties,  is  in 
charge  of  litigation  for  MSPA,  Office  of 
the  Solicitor,  U.S.  Department  of  Labor, 
Washington,  DC  20210,  or  the  Associate 
Solicitor's  designee. 

(3]  “Regional  Solicitors”  means  the 
attorneys  in  charge  of  the  various 
regional  offices  of  the  Office  of  the 
Solicitor,  or  their  designees. 

(r)  “Special  Agricultural  Worker” 
(SAW)  is:  (1)  Any  individual  granted 
temporary  resident  status  in  ffie  Group  1 
or  Group  2  classification  or  permanent 
resident  status  under  section  210  of  the 
INA  (i.e.,  an  alien  granted  resident  alien 
status  as  a  result  of  an  application,  filed 
pursuant  to  section  210  of  the  INA, 
establishing  residence  in  the  United 
States  and  employment  in  seasonal 
agricultural  services  for  at  least  90 
“man-days"  diuing  the  12-month  period 
ending  May  1, 1986);  and  (2)  a 
replenishment  agricultural  worker 
(RAW)  granted  temporary  residency 
pursuant  to  section  210A  of  the  INA. 

(s)  "Work-day”  means  a  calendar  day 
during  which  at  least  four  (4)  hours  of 
work  in  seasonal  agricultural  services  is 
performed,  as  specified  in  INA.  Hours  of 
work  principles  are  adopted  as 
established  from  the  FLSA  and  under  29 
CFR  Part  785. 

Note:  The  alternative  and  gender-neutral 
terms  "work-day”  and  “work-days”  are 
adopted  and  incorporated  into  the  text  of  this 
part,  in  lieu  of  the  statutory  term  "man-days,” 
to  distinguish  from  the  term  “man-day”  as 
used  in  both  the  Fair  Labor  Standards  Act 
(FLSA)  and  MSPA  which  in  those  Acts 
means  any  calendar  day  when  at  least  one 
hour  of  work  is  performed. 


§  502.3  Waiver  of  rights  prohibited. 

No  person  shall  seek  to  have  any 
worker  waive  rights  conferred  under 
section  210A  of  the  INA  or  under  these 
regulations.  Any  agreement  by  an 
employee  purporting  to  waive  or  modify 
any  rights  inuring  to  said  person  under 
the  Act  or  these  regulations  shall  be 
void  as  contrary  to  public  policy,  except 
that  a  waiver  or  modification  of  rights  or 
obligations  hereunder  in  favor  of  the 
Secretary  shall  be  valid  for  purposes  of 
enforcement  of  the  provisions  of  the  Act 
or  these  regulations.  This  does  not 
prevent  agreements  to  settle  private 
litigation. 

§  502.4  Investigation  authority  of 
Secretary. 

The  Secretary,  either  pursuant  to  a 
complaint  or  otherwise,  may  investigate 
and,  in  connection  therewith,  inspect 
such  records  (and  make  transcriptions 
thereof],  question  such  persons  and 
gather  such  information  as  deemed 
necessary  by  the  Secretary  to  determine 
compliance  under  section  210A  of  the 
INA  or  th.ese  regulations. 

§  502.5  Prohibition  on  interference  with 
Department  of  Labor  officials. 

(a)  It  is  a  violation  of  these 
regulations,  subject  to  civil  money 
penalties  or  other  appropriate  relief  (see 
§  502.24]  for  any  person  to  resist 
oppose,  impede,  intimidate,  (»*  otherwise 
interfere  with  any  official  of  the 
Department  of  Labor  assigned  to 
perform  an  investigation,  inspection,  or 
law  enforcement  function  during  the 
performance  of  such  duties. 

(b]  Criminal  penalties  may  be 
applicable  to  persons  who  interfere  with 
a  Federal  officer  in  the  course  of  official 
duties  as  set  forth  in  18  U.S.C.  Ill  and 
18  U.S.C.  1114. 

§  502.6  State  Employment  Service 
certificate  form. 

Pursuant  to  section  274A  of  the  INA 
any  State  Employment  Service  may 
voluntarily  establish  a  system  to 
perform  employment  eligibility 
verification  for  employers  when 
referring  job  applicants  for  employment 
vacancies  listed  through  the  local  State 
Employment  Service  offices  (see  8  CFR 
274a.6].  In  order  that  each  employer  can 
identify  the  reportable  workers  subject 
of  this  part,  the  State  Employment 
Service  certificate  furnished  to  the 
employer  must  include  the  INS  Alien 
Registration  Number,  if  applicable,  for 
each  applicant  referred  for  agricultural 
employment. 


Subpart  B— Employment  and 
Reporting  Requirements 

§  502.10  Requirements  for  reporting  and 
employing  a  reportable  worker  In  seasonal 
agricultural  services. 

Effective  beginning  October  1, 1988, 
any  person  employing  a  reportable 
worker  in  seasonal  agricultural  services 
shall  do  the  following: 

(a]  Identify  reportable  workeifs).  (1] 
When  completing  the  1-9  at  the  time  of 
hiring  (or  reviewing  a  State  Employment 
Service  certificate],  identify  any 
reportable  worker  subject  to  these 
regulations.  A  reportable  worker  is 
identified  as  a  worker  with  an  INS  Aien 
Registration  Number  in  the  A90000000 
series  employed  in  seasonal  agricultural 
services; 

(2]  When  employment  eligibility  has 
been  verified  by  the  State  Employment 
Service,  the  Aien  Registration  Number, 
if  any.  shall  be  set  forth  on  the 
certification  furnished  to  the  agricultural 
employer  by  the  State  Employment 
Service. 

(3]  When  employment  eligibility  has 
been  verified  by  an  agent  of  the 
agricultural  employer,  the  INS  Aien 
Registration  Niunber  (“A  number”]  shall 
be  reported  by  such  agent  to  the 
employer  to  enable  the  employer  to  fully 
comply  with  the  recordkeeping  and 
reporting  requirements  of  this  part 

(b]  Report  to  the  Federal  Government 
(1]  For  the  period  October  1, 1988, 
through  September  30, 1992,  furnish  to 
the  Federal  Government  each  quarter  a 
signed,  certified  report  (Form  ^A-92) 
containing  the  information  as  specified 
in  this  part  (see  S  502.12],  formulated 
from  information  derived  from 
employment  records  maintained  (see 

§  502.11],  on  any  reportable  worker 
employed  in  seasonal  agricultural 
services  for  at  least  one  workday  during 
the  quarter,  and 

(2]  Furnish  accurate,  complete,  and 
legible  information  in  the  certified  report 
(Form  ESA-92]  to  the  Federal 
Government  within  the  time  frames 
established. 

(c]  Report  to  the  worker.  (1]  For  the 
period  October  1, 1989,  through 
September  30, 1992,  furnish  to  any 
reportable  worker  who  is  a 
replenishment  agricultural  worker 
(identified  by  an  INS  Alien  Registration 
Number  in  a  series  that  INS  will 
announce  at  a  later  date]  employed  for 
at  least  one  work-day  in  seasonal 
agricultural  services  during  the  pay 
period,  a  report  on  each  pay  day 
containing  the  information  specified  in 
this  part  (see  §  502.13],  formulated  from 
employment  records  maintained  (see 

§  502.11]:  and 
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(2)  Furnish  accurate,  complete,  and 
legible  information  in  the  report  to  the 
replenishment  agricultural  worker. 

(d)  Worker’s  rights.  (1)  Not  perform 
any  prohibited  act  of  discrimination 
against  a  replenishment  agricultural 
worker  (see  §  502.15); 

(2)  Provide  the  same  transportation 
arrangements  or  assistance  (comparable 
in  expense  and  scope)  provided  to  any 
replenishment  agricultural  worker  to  all 
other  workers  (see  §502.17);  and 

(3)  Not  provide  false  or  misleading 
information  concerning  the  terms, 
conditions,  or  existence  of  agricultural 
employment  to  a  replenishment 
agricultural  worker  (see  §§  502.13, 

502.14,  and  502.16). 

§502.11  Recordkeeping. 

(a)  Any  person  employing  a  reportable 
worker  in  seasonal  agricultural  services 
during  the  period  October  1, 1988, 
through  September  30, 1992,  shall  create 
and  maintain  for  each  such  worker  the 
records  listed  below.  Records  may  be 
maintained  and  preserved  in  any 
recordkeeping  format,  provided  they 
contain  all  of  the  required  information, 
are  accessible  and  legible,  and  are 
provided  to  a  Department  of  Labor 
representative  upon  request.  Where  the 
records  are  maintained  at  a  central 
recordkeeping  office,  other  than  in  the 
place  or  places  of  employment,  such 
records  shall  be  provided  to  Department 
of  Labor  representative  within  72  hours 
of  a  request  from  such  representative. 
The  records  required  to  be  created  and 
maintained  are  as  follows: 

(1)  For  each  reportable  worker 
employed  in  seasonal  agricultural 
services — 

(1)  Name  in  full,  INS  Alien 
Registration  Number,  and  Social 
Security  Account  Number; 

(ii)  Local  address  including  zip  code, 
and  permanent  address  (if  any); 

(iii)  Crop(s)  worked  and  task(s) 
performed; 

(iv)  Hours  worked  each  day. 

(2)  A  complete  copy  of  each — 

(i)  Dated  and  signed  Work-Day  Report 
(Form  ESA-92)  submitted  to  the  Federal 
Government;  and 

(ii)  Report  provided  to  any 
replenishment  agricultural  worker  of  the 
number  of  work-days  employed  in 
seasonal  agricultural  services,  including 
the  period  covered  by  the  report.  The 
optional  form  WH-501R  may  be  used  for 
this  purpose. 

(b)(1)  Records  required  by  paragraph 

(a)  of  this  section  shall  be  maintained 
for  no  less  than  three  years,  except  with 
regard  to  such  records  as  specified  in 
paragraph  (a)(1)  of  this  section,  on 
employment  of  replenishment 
agricultural  workers. 


(2)  Records  on  employment  of 
replenishment  agricultural  workers 
required  by  paragraph  (a)(1)  of  this 
section,  shall  be  maintained  for  no  less 
than  five  years. 

(c)  If  subject  to  the  requirements  of 
MSPA,  refer  to  29  CFR  500.80  for 
additional  recordkeeping  requirements. 

(d)  If  subject  to  the  requirements  of 
FLSA,  refer  to  29  CFR  Part  516  for 
additional  recordkeeping  requirements. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  1215- 
0169] 

§  502.12  Reporting  to  the  Federal 
GovemmenL 

(a)  For  the  period  beginning  October 
1, 1988,  through  September  30, 1992,  any 
person  employing  a  reportable  worker  in 
seasonal  agricultural  services  for  one  or 
more  work-day(s)  during  any  quarter 
shall  provide  a  certified  report  to  the 
Federal  Government  for  that  quarter 
regarding  each  reportable  worker’s 
work-day(s]  of  employment. 

(b)  A  report  must  be  filed  with  respect 
to  any  reportable  worker  (worker  having 
an  INS  Alien  Registration  Number  (“A 
Number”)  in  the  A90000000  series)  who 
has  employed  in  seasonal  agricultural 
services  for  one  or  more  work-days  at 
any  time  during  the  quarter  reported. 

The  Alien  Registration  Number  is 
furnished  by  the  resident  alien  when  the 
Form  1-9  is  completed  at  the  time  of 
hiring  (or  by  a  State  Employment 
Service  Agency  on  the  certification  of 
employment  eligibility  verification 
furnished  the  employer  when  referring 
an  employee  for  agricultural 
employment). 

(c)  Required  employment  data  for 
each  reportable  worker  shall  be 
reported  to  the  Federal  Government  and 
certified  (signed  by  the  employer]  using 
the  Work-Day  Report,  Form  ESA-92. 

The  information  to  be  submitted  for  item 
6  of  the  ESA-92  can  be  submitted  on  a 
separately  signed  certified  computer¬ 
generated  paper  report,  provided  it  is  in 
the  same  format  as  called  for  on  the 
ESA-92,  attached  to  the  otherwise 
completed  (items  1  through  5,  and  7) 
ESA-92.  Copies  of  Form  ESA-92  can  be 
obtained  from  the  U.S.  Department  of 
Labor  or  Agriculture  or  the  Immigration 
and  Naturalization  Service  and  can  be 
copied  or  reproduced. 

(d)  The  ESA-92  shall  be  signed  (by  the 
employer)  and  dated  and  shall  include 
the  fiscal  year  and  quarter  for  which  the 
report  is  being  provided,  the  employer 
name,  address  (including  zip  code], 
telephone  number  (including  area  code], 
employer  identification  number,  type  of 
agricultural  business,  and  crop(s)  on 
which  reportable  workers  were 
employed.  Any  computer-generated 


paper  report  attached  to  the  ESA-92 
with  information  required  for  item  6 
must  be  signed/certified  by  the 
employer.  Other  information  furnished 
in  the  ESA-92  is  derived  from  records 
required  to  be  kept  in  §  502.11.  This 
information  for  each  reportable  worker 
employed  in  seasonal  agricultiu'al 
services  for  one  or  more  work-days 
during  a  calendar  quarter  is  the 
following: 

(1)  Reportable  worker's  name  and  INS 
Alien  Registration  Number;  and 

(2)  The  number  of  work-days  (any  day 
with  at  least  four  (4)  hours  of  work)  of 
employment  performed  by  the 
reportable  worker  during  the  fiscal 
quarter,  separately  stated  for  hay,  sod, 
sugar  cane,  and/or  all  other  crops.  (See 
the  instructions  for  Form  ESA-92.) 

(e)  The  information  provided  via  this 
certified  report  must  be  tabulated  and 
reported  to  the  Federal  Government 
each  calendar  quarter.  The  first  period 
to  be  reported  will  be  October  1  through 
December  31, 1988.  The  last  period  to  be 
reported  will  be  July  1  through 
September  30, 1992.  The  reporting  shall 
follow  a  regular  sequence  each  year  as 
follows: 

(1)  For  the  period  October  1  through 
December  31,  certified  report  must  be 
submitted  by  the  following  January  16; 

(2)  For  the  period  January  1  through 
March  31,  certified  report  must  be 
submitted  by  the  following  April  17; 

(3)  For  the  period  April  1  through  June 
30,  certified  report  must  be  submitted  by 
the  following  July  17;  and 

(4)  For  the  period  July  1  through 
September  30,  certified  report  must  be 
submitted  by  the  following  October  16. 

(f)  The  employer  will  keep  a  copy  of 
the  completed  EAS-92s  furnished  to  the 
Federal  Government  for  no  less  than 
three  years. 

(g)  The  Form  ESA-92  shall  be 
submitted  to  "Committee  for 
Employment  Information  on  Special 
Agricultural  Workers”  and  mailed  to 

P.O.  Box - ,  Washington,  DC - . 

(The  complete  mailing  address  of  the 
Committee  will  be  provided  in  a 
technical  amendment  to  this  regulation 
and  included  on  the  EAS-92  forms  when 
printed  and  distributed.) 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  1215- 
0168) 

§  502.13  Reporting  to  the  replenishment 
agricultural  worker. 

(a)  For  the  period  beginning  October 
1, 1989,  through  September  30, 1992,  any 
person  employing  any  reportable  worker 
who  is  a  replenishment  agricultural 
worker  (identified  by  an  INS  Alien 
Registration  Number  in  a  series  within 
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the  A90000000  series  that  INS  will 
announce  at  a  later  date)  in  seasonal 
agricultural  services  for  one  or  more 
work-days  during  any  pay  period  shall 
provide  such  worker,  with  each  wage 
payment,  but  no  less  often  than  twice 
per  month,  a  complete,  accurate,  and 
legible  written  report  certifying  such 
reportable  worker’s  employment. 

(b)  The  report  shall  include  the 
employer’s  name,  complete  address,  and 
employer  identification  number.  Other 
information  that  must  be  furnished  by 
the  employer  is  derived  from  permanent 
records  required  to  be  kept  by  §  502.11, 
as  follows: 

(1)  Replenishment  agricultural 
worker’s  full  name,  permanent  address 
(if  any),  INS  Alien  Registration  Number, 
and  Social  Security  Account  Number; 

(2)  The  date  paid,  the  pay  period 
covered  by  the  report,  and  the  number 
of  work-days  (any  day  with  at  least  four 
(4)  hours  of  work)  of  employment 
performed  by  trhe  replenishment 
agricultural  worker  in  seasonal 
agricultural  services  during  the  pay 
period:  and 

(3)  The  crop{s)  worked  and  the  task(s) 
performed. 

(c)  Any  such  replenishment 
agricultural  worker’s  employment  may 
be  reported  using  the  WH-MlR,  a  pay 
stub  reprinted  for  this  use  which  also 
meets  Ae  requirements  of  MSP  A. 

Copies  of  the  Form  WH-501R  can  be 
obtained  from  the  Departments  of  Labor 
and  Agriculture  or  from  the  INS  and  can 
be  copied  or  reproduced.  Completion  of 
all  the  items  on  the  form  will  meet  the 
requirements  of  these  regulations  and 
MSPA. 

(d)  Use  of  the  WH-501R  is  optional, 
and  the  requirements  of  this  part  will  be 
met  as  long  as  all  of  the  information 
specified  in  §  502.13(b)  is  provided  to 
the  worker  at  the  time  of  each  wage 
payment,  and  no  less  than  twice  per 
month. 

(e)  The  employer  shall  keep  a  copy  of 
each  completed  WH-501R  (or  whatever 
form  is  used  to  report)  furnished  to  any 
replenishment  agricultural  worker  for  no 
less  than  three  years. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  1215- 
0148) 

§  502.14  Accuracy  of  information 
furnished. 

(a)  If  subject  to  MSPA,  no  employer 
shall  knowingly  provide  false  or 
misleading  information  on  the  terms, 
conditions  or  existence  of  agricultural 
employment  required  to  be  disclosed  by 
MSPA  (and  29  CFR  Part  500)  to  any 
worker  subject  to  MSPA. 

(b)  Any  employer  who  is  exempt  from 


MSPA  under  either  section  4(a)(1)  or 
4(a)(2)  of  MSPA  shall  not  knowingly 
provide  false  or  misleading  information 
to  a  replenishment  agricultural  worker 
concerning  the  following  terms, 
conditions,  or  existence  of  agricultural 
employment  which  are  described  in 
subsections  (a),  (b),  or  (c)  of  section  301 
of  MSPA: 

(1)  With  respect  to  disclosures  to 
workers  when  an  offer  of  employment  is 
made,  at  the  place  of  recruitment,  or  any 
other  time — 

(1)  The  place  of  employment; 

(ii)  The  wage  rates  to  be  paid; 

(iii)  The  crops  and  kinds  of  activities 
on  which  the  worker  may  be  employed: 

(iv)  The  period  of  employment; 

(v)  The  transportation  and  any  other 
employee  benefits  to  be  provided,  if  any, 
and  any  costs  to  be  charged  for  each  of 
them; 

(vi)  The  existence  of  any  strike  or 
other  concerted  work  stoppage, 
slowdown,  or  interruption  of  operations 
by  employees  at  the  place  of 
employment:  and 

(vii)  The  existence  of  any 
arrangements  with  any  owner  or  agent 
of  any  establishment  in  the  area  of 
employment  under  which  a  farm  labor 
contractor  or  an  employer  is  to  receive  a 
commission  or  any  other  benefit 
resulting  from  any  sales  by  such 
establishment  to  the  workers; 

(2)  With  respect  to  any  poster  at  the 
place  of  employment,  information 
regarding  the  rights  and  protections 
afforded  such  workers;  and 

(3)  With  respect  to  records  preserved 
by  the  employer  and  provided  to  the 
employee  at  time  of  wage  payment — 

(i)  The  basis  on  which  wages  are  paid; 

(ii)  The  number  of  piecework  units 
earned,  if  paid  on  a  piecework  basis; 

(iii)  The  number  of  hours  worked  per 
day; 

(iv)  The  total  pay  period  earnings; 

(v)  The  specific  sums  withheld  and  the 
purpose  of  each  sum  withheld;  and 

(vi)  The  net  pay, 

§  502.15  Discrimination  prohibited. 

(a)  It  is  a  violation  of  the  Act  and 
these  regulations  for  any  person  to 
intimidate,  threaten,  restrain,  coerce, 
blacklist,  discharge,  or  in  any  manner 
discriminate  against  any  replenishment 
agricultural  worker  who  has  with  just 
cause: 

(1)  Filed  a  complaint  under  or  related 
to  section  210A  of  the  INA  or  this  part; 

(2)  Instituted  or  caused  to  be 
instituted  any  proceedings  related  to 
section  210A  of  the  INA  or  this  part; 

(3)  Testified  or  is  about  to  testify  in 


any  proceeding  under  or  related  to 
section  210A  of  the  INA  or  this  part;  or 

(4)  Exercised  or  asserted  on  behalf  of 
themselves  or  others  any  right  or 
protection  afforded  by  section  210A  of 
the  INA  or  this  part; 

(b)  Any  worker  who  believes,  with 
just  cause,  that  the  worker  has  been 
discriminated  against  by  any  person  in 
violation  of  this  section  may,  no  later 
than  180  days  after  such  violation 
occurs,  file  a  complaint  with  the 
Secretary  alleging  such  discrimination. 

§  502.16  Prohibition  on  providing  false 
information  when  reporting  to  a 
replenishment  agriculturai  worker  or  to  the 
Federal  Government 

(a)  Any  person  or  entity  who  employs 
a  reportable  worker  in  seasonal 
agricultural  services  during  the  period 
beginning  October  1, 1988,  and  ending 
September  30, 1992,  shall  not  furnish  a 
certified  report  as  required  under  these 
regulations  containing  false  information 
of  material  fact  to  the  Federal 
Government,  or  falsely  omitting  required 
information  of  material  fact. 

(b)  Any  person  or  entity  who  employs 
a  replenishment  agricultural  worker 
during  the  period  beginning  October  1. 
1989,  and  ending  September  30, 1992, 
shall  not  furnish  a  certificate  as  required 
under  these  regulations  to  the  individual 
replenishment  agricultural  worker 
containing  any  false  information  of 
material  fact,  or  falsely  omitting 
required  information  of  material  fact 

§  502.17  Equal  transportation  provision. 

No  person  shall  discriminate  against 
any  worker  by  failing  to  provide  the 
same  transportation  arrangements  or 
assistance  (generally  comparable  in 
expense  and  scope)  as  provided  to  any 
replenishment  agricultural  worker.  This 
regulation  does  not  require  provision  of 
transportation  to  any  replenishment 
agricultural  worker.  If  transportation 
(whether  local  or  long-distance)  is 
provided  to  a  replenishment  agricultural 
worker,  the  same  must  be  provided  to 
all  other  workers. 

Subpart  C— Enforcement 

§  502.20  Enforcement 

The  investigations,  inspections  and 
law  enforcement  functions  to  carry  out 
the  provisions  of  section  210A  of  the 
INA,  as  provided  in  these  regulations  for 
enforcement  by  the  Wage  and  Hour 
Division,  pertain  to: 

(a)  The  maintenance  of  records  and 
the  reporting  to  the  Federal  Government 
of  those  items  required  under  §  §  502.11 
and  502.12  of  this  part; 
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(b)  The  maintenance  of  records  and 
the  reporting  to  an  individual 
replenishment  agricultural  worker  of 
those  items  required  under  §  §  502.11 
and  502.13  of  this  part; 

(c)  The  truth  of  any  disclosures, 
whether  in  writing  or  not,  or  terms, 
conditions,  or  existence  of  agricultural 
employment  offered  to  a  replenishment 
agricultural  worker  under  §  502.14  of 
this  part; 

(dj  The  anti-discrimination 
protections  to  any  replenishment 
agricultural  worker  as  required  under 
§  502.15  of  this  part; 

(e)  The  accuracy  of  information 
provided  as  required  to  a  replenishment 
agricultural  worker  and  the  Federal 
Government  imder  §  502.16  of  this  part; 
and 

(f)  The  providing  of  the  same 
transportation  (comparable  in  expense 
and  scope]  to  other  workers  as  provided 
to  any  replenishment  agricultural 
worker  as  required  under  §  502.17  of  this 
part. 

§  502.21  General. 

(a)  Whenever  the  Secretary  believes 
that  the  provisions  of  section  210A  of 
the  INA  or  these  regulations  have  been 
violated,  such  action  shall  be  taken  and 
such  proceedings  instituted  as  deemed 
appropriate,  including  (but  not  limited 
to]  the  following; 

(1]  Petition  any  appropriate  District 
Court  of  the  United  States  for  temporary 
or  permanent  injunctive  relief  to  restrain 
violation  of  the  provisions  of  the  Act  or 
this  part  by  any  person; 

(2]  Institute  appropriate 
administrative  proceedings,  including 
the  assessment  of  a  civil  money  penalty 
against  any  person  for  a  violation  of  the 
obligations  of  the  Act  or  this  part;  or 

(3]  Refer  any  unpaid  civil  money 
penalty  which  has  become  a  final  and 
unappealable  order  of  the  Secretary  or  a 
final  judgment  of  a  court  in  favor  of  the 
Secretary  to  the  Attorney  General  for 
recovery. 

(b]  The  taking  of  any  one  of  the 
actions  referred  to  in  paragraph  (a]  of 
this  section,  shall  not  be  a  bar  to  the 
concurrent  taking  of  any  other 
appropriate  action. 

§  502.22  Representation  of  the  Secretary. 

(a]  Except  as  provided  in  section 
518(a]  of  Title  28,  U.S.  Code,  relating  to 
litigation  before  the  Supreme  Court,  the 
Solicitor  of  Labor  may  appear  for  and 
represent  the  Secretary  in  any  civil 
litigation  brought  under  section  210A  of 
the  Act. 

(b]  The  solicitor  of  Labor,  through 
authorized  representatives,  shall 
represent  the  Administrator  and  the 
Secretary  in  all  administrative  hearings 


under  the  provisions  of  section  210A  of 
the  Act  and  this  part. 

§  502.23  Civil  money  penalty  assessment. 

(a]  A  civil  money  penalty  in  an 
amount  not  to  exceed  $1,000  may  be 
assessed  for  each  violation  of  section 
210A  of  the  Act  or  this  part. 

(b]  A  civil  money  penalty  may  be 
assessed  by  the  Administrator  for: 

(1]  Failing  to  furnish  any  certificate  as 
required  under  §  §  502.12  and  502.13  of 
this  part; 

(2]  Furnishing  false  information  as 
prohibited  in  §  502.16  of  this  part; 

(3]  Failing  to  provide  the  same 
transportation  to  any  worker  as 
provided  for  a  replenishment 
agricultural  worker  as  required  in 
§  502.17  of  this  part; 

(4]  Knowingly  furnishing  false  or 
misleading  information  to  a 
replenishment  agricultural  worker 
concerning  the  terms,  conditions,  or 
existence  of  agricultural  employment  as 
prohibited  in  §  502.14  of  this  part; 

(5]  Discriminating  against  a 
replenishment  agricultural  worker  as 
prohibited  in  §  502.15  of  this  part; 

(6]  Failing  to  keep  the  records 
required  by  §  502.11  of  this  part; 

(7]  Failing  to  furnish  records  required 
to  be  kept  under  these  regulations  to 
Department  of  Labor  officials  upon 
request  as  required  by  §  502.11  of  this 
part; 

(8]  Interfering  with  the  performance  of 
an  investigation  or  inspection  in  the 
United  States  as  prohibited  in  §  502.5  of 
this  part;  or 

(9]  Any  other  violation  of  the 
regulations  in  this  part  or  section  210A 
(b](2]  or  (f]  of  the  Act. 

(c]  In  determining  the  amount  of 
penalty  to  be  assessed  for  any  violation 
outlined  in  paragraph  (a]  of  this  section, 
the  Administrator  shall  consider  the 
type  of  violation  committed  and  other 
relevant  factors.  The  matters  which  may 
be  considered  include,  but  are  not 
limited  to,  the  following: 

(1]  Previous  history  of  violationjs]  of 
the  provisions  of  the  Act  or  this  part; 

(2]  The  number  of  workers  affected  by 
the  violation(s]; 

(3]  The  seriousness  of  the  violation(s]; 

(4]  Efforts  made  in  good  faith  to 
comply  with  the  provisions  of  the  Act 
and  the  regulations  in  this  part; 

(5]  Explanation  by  person  charged 
with  the  violation(s]; 

(6]  Commitment  to  future  compliance, 
taking  into  account  the  public  interest 
and  whether  the  person  has  previously 
violated  the  provisions  of  the  Act:  and 

(7]  The  extent  to  which  the  worker 
suffered  loss  or  damage. 


§  502.24  Enforcement  of  Wage  and  Hour 
investigative  authority. 

Section  502.4  of  this  part  prescribes 
the  investigation  authority  of  the  Wage 
and  Hour  Division  for  the  purpose  of 
enforcing  section  210A  of  the  Act  and 
this  part.  The  taking  of  any  action  to 
interfere  with  Department  of  Labor 
officials  in  the  conduct  of  an 
investigation  is  prohibited  by  §  502.5  of 
this  part  and  will  subject  such  person  or 
entity  to  such  action  as  appropriate, 
including  the  assessment  of  civil  money 
penalties,  an  injunction  to  bar 
interference  with  the  investigation,  and/ 
or  criminal  penalties  as  may  be 
applicable  under  18  U.S.C.  Ill  and  18 
U.S.C.  1114. 

§  502.25  civil  money  penalties— payment 
and  collection. 

Where  the  assessment  is  directed  in  a 
final  order  by  the  Administrator,  by  an 
Administrator  Law  Judge,  or  by  the 
Secretary,  the  amount  of  the  penalty  is 
immediately  due  and  payable  to  the 
United  States  Department  of  Labor.  The 
person  assessed  such  penalty  shall  remit 
promptly  the  amount  thereof  as  finally 
determined,  to  the  Administrator  by 
certified  check  or  by  money  order,  made 
payable  to  the  order  of  "Wage  and  Hour 
Division,  Labor.”  The  remittance  shall 
be  delivered  or  mailed  to  the  Wage  and 
Hour  Division  Regional  Office  for  the 
area  in  which  the  violation(s]  occurred. 

§  502.26  Accuracy  of  information, 
statements  and  data. 

Information,  statements  and  data 
submitted  in  compliance  with  provisions 
of  the  Act  or  these  regulations  are 
subject  to  the  provisions  of  18  U.S.C. 
1001,  which  states;  Whoever,  in  any 
matter  within  the  jurisdiction  of  any 
department  or  agency  of  the  United 
States  knowingly  and  willfully  falsifies, 
conceals  or  covers  up  by  any  trick, 
scheme,  or  device  a  material  fact,  or 
makes  any  false,  fictitious  or  fraudulent 
statements  or  representations,  or  makes 
or  uses  any  false  writing  or  document 
knowing  the  same  to  contain  any  false, 
fictitious  or  fraudulent  statement  or 
entry  shall  be  subject  to  a  fine  of  not 
more  than  $10,000  or  imprisoned  not 
more  than  five  years,  or  both. 

Subpart  D— Administrative 
Proceedings 

General 

§  502.30  Establishment  of  procedures  and 
rules  of  practice. 

This  subpart  codifies  and  establishes 
the  procedures  and  rules  of  practice 
necessary  for  the  administrative 
enforcement  of  the  Act. 
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§  502.31  AppMcabUity  of  procedure*  and 
rules. 

The  procedures  and  rules  contained  in 
this  subpart  prescribe  the  administrative 
process  necessary  for  a  determination  to 
impose  an  assessment  of  civil  money 
penalties  for  violations  of  the  Act  or  of 
these  regulations.  The  “Rules  of  Practice 
and  Procedure  for  Administrative 
Hearings  Before  the  Office  of 
Administrative  Law  Judges”  established 
by  the  Secretary  at  29  CFR  Part  18  shall 
apply  to  this  subpart,  as  provided  in 
§  502.38  of  this  part. 

Procedures  Relating  to  Hearing 

§  502.32  Written  notice  of  determination 
required. 

Whenever  the  Secretary  determines  to 
assess  a  civil  money  penalty  for  a 
violation  of  the  Act  or  this  part,  the 
person  against  whom  such  penalty  is 
assessed  shall  be  notified  in  writing  of 
such  determination. 

§  502.33  Contents  of  notice. 

The  notice  required  by  §  502.32  of  this 
part  shall: 

(a]  Set  forth  the  determination  of  the 
Secretary  and  the  reason  or  reasons 
therefore; 

(b)  Set  forth  a  description  of  each 
violation  and  the  amount  assessed  for 
each  violation; 

(cj  Set  forth  the  right  to  request  a 
hearing  on  such  determination; 

(d)  Inform  any  aReeted  person  or 
persons  that  in  the  absence  of  a  timely 
request  for  a  hearing,  the  determination 
of  the  Secretary  shall  become  final  and 
unappealable;  and 

(e)  Set  forth  the  time  and  method  for 
requesting  a  hearing,  and  the  procedures 
relating  thereto,  as  set  forth  in  §  502.34 
of  this  part. 

§  502.34  Request  for  hearing. 

(a)  Any  person  desiring  to  request  an 
administrative  hearing  on  a  civil  money 
penalty  assessment  pursuant  to  this  part 
shall  make  such  request  in  writing  to  the 
Administrator  of  the  Wage  and  Hour 
Division,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW^ 
Washington,  DC  20210,  no  later  than 
thirty  J30J  days  after  the  service  of  the 
notice  refeir^  to  in  §  502.33  of  this  part. 

(b)  No  particular  form  is  prescribed 
for  any  request  for  hearing  permitted  by 
this  subpart.  However,  any  such  request 
shall: 

(1)  Be  typewritten  or  legibly  written 
on  size  6W  x  11"  paper; 

(2)  Specify  the  issue  or  issues  stated 
in  the  notice  of  determination  giving  rise 
to  such  request; 

(3)  State  the  specific  reason  or 
reasons  why  the  person  requesting  the 


hearing  believes  such  determination  is 
in  error; 

(4)  Be  signed  by  the  person  making  the 
request  or  by  an  authcuized 
representative  of  such  person;  and 

(5)  Include  the  address  at  which  such 
person  or  authorized  representative 
desires  to  receive  further 
communications  relating  thereto. 

[c)  The  request  for  hearing  must  be 
received  by  the  Administrator  at  the 
address  set  forth  in  paragraph  (a)  of  this 
section,  within  the  time  set  forth  in  that 
paragraph.  For  the  affected  person's 
protection,  if  the  request  is  by  maiL  it 
should  be  by  certified  mail,  return 
receipt  requested. 

Rules  of  Practice 

§  502.38  General. 

Except  as  specifically  provided  in  this 
subpart,  and  to  the  extent  they  do  not 
conflict  with  the  provisions  of  this 
subpart,  the  “Rules  of  Practice  and 
Procedure  for  Administrative  Hearings 
Before  the  Office  of  Administrative  Law 
Judges”  established  by  the  Secretary  at 
29  CFR  Part  18  shall  apply  to 
administrative  proceedings  under  this 
subpart. 

§  502.39  Service  of  determinations  and 
computation  of  time. 

(a)  Service  of  a  determination  to 
assess  a  civil  money  penalty  shall  be 
made  by  personal  service  to  the 
individual,  officer  of  a  corporation,  or 
attorney  of  record  or  by  mailing  the 
determination  to  the  last  known  address 
of  the  individual,  officer,  or  attorney.  If 
done  by  certified  mail,  service  is 
complete  upon  mailing.  If  done  by 
regular  mail,  service  is  complete  upon 
receipt  by  addressee; 

(b)  Time  will  be  computed  beginning 
with  the  day  following  the  action  and 
includes  the  last  day  of  the  period 
unless  it  is  a  Saturday,  Sunday,  or 
federally-observed  holiday,  in  which 
case  the  time  period  includes  the  next 
business  day;  and 

(c)  When  a  determination  is  served  on 
a  party  by  mail,  five  (5J  days  shall  be 
added  to  the  prescribed  period  during 
which  the  party  has  the  right  to  request 
a  hearing  on  the  determination. 

§  502.40  Commencement  of  proceeding. 

Each  administrative  proceeding 
permitted  under  the  Act  and  these 
regulations  shall  be  commenced  upon 
receipt  of  a  timely  request  for  hearing 
filed  in  accordance  with  §  502.34  of  this 
part. 

§  502.41  Designatioa  of  record. 

JaJ  Each  administrative  fH'oceeding 
instituted  under  the  Act  and  this  part 
shall  be  identified  of  recmxi  by  a  number 


preceded  by  the  year  and  the  letters  "S/ 
RAW”. 

(bj  The  number,  letter,  and 
designation  assigned  to  each  such 
proceeding  shall  be  clearly  displayed  on 
each  pleading,  motion,  brief,  or  other 
formal  document  filed  and  docketed  of 
record. 

§  502.42  Caption  of  proceeding. 

(a)  Each  administrative  proceeding 
instituted  under  the  Act  this  part 
shall  be  captioned  in  the  name  of  the 
person  requesting  such  hearing,  and 
shall  be  styled  as  follows:  In  The  Matter 
of - ,  Respondent, 

(bJ  For  the  purposes  of  administrative 
proceedings  under  the  Act  and  this  pert 
the  “Secretary  of  Labor”  shall  be 
identified  as  plaintiff  and  the  person 
requesting  such  hearings  shall  be  named 
as  respondent. 

Referral  for  Hearing 

§  502.43  Referral  to  Administrative  Law 
Judge. 

(a)  Upon  receipt  of  a  timely  request 
for  a  hearing  filed  pursuant  to  and  in 
acccndance  with  f  502.34  of  this  part 
the  Secretary,  by  the  Associate  ^licitor 
for  the  IKvision  of  Fair  Labor  Standards 
or  by  the  Regional  Solicitor  for  the 
Region  in  which  the  action  arose,  shall, 
by  Order  of  Reference,  promptly  refer  an 
authenticated  copy  of  the  notice  of 
administrative  determination 
complained  of,  and  the  original  or  a 
duplicate  copy  of  the  request  for  hearing 
signed  by  the  person  requesting  such 
hearing  or  by  the  authorized 
representative  of  such  person,  to  the 
Chief  Administrative  Law  Judge,  for  a 
determination  in  an  administrative 
proceeding  as  provided  herein.  The 
notice  of  administrative  determination 
and  request  for  hearing  shall  be  filed  of 
record  in  the  Office  of  the  Chief 
Administrative  Law  Judge  and  shafi, 
respectively,  be  given  the  effect  of  a 
complaint  and  answer  thereto  for 
purposes  of  the  administrative 
proceeding,  subject  to  any  amendment 
that  may  be  permitted  under  this  part. 

Jb)  A  copy  of  the  Order  (rf  Reference, 
together  with  a  copy  of  this  part  shall 
be  served  by  coonscl  for  the  Secretary 
upon  the  person  requesting  the  hearing, 
in  the  manner  provided  in  29  CFR  18w3. 

§  502.44  Notice  of  docketing. 

The  Chief  Administrative  Law  Judge 
shall  promptly  notify  the  parties  of  the 
docketing  of  each  matter. 

§  502.45  Service  upon  attorney*  (or  the 
Department  of  Labor— number  of  copies^ 

Two  (2)  copies  of  all  pleadings  and 
other  documents  required  for  any 
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administrative  proceeding  provided  by 
this  part  shall  be  served  on  the 
attorneys  for  the  Department  of  Labor. 
One  copy  shall  be  served  on  the 
Associate  Solicitor,  Division  of  Fair 
Labor  Standards,  Office  of  the  Solicitor, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210,  and  one  copy  on  the  Attorney 
representing  the  Department  in  the 
proceeding. 

Procedures  Before  Administrative  Law 
Judge 

§  502.46  Appearances;  representation  of 
the  Department  of  Labor. 

The  Associate  Solicitor,  Division  of 
Fair  Labor  Standards,  and  such  other 
counsel  as  may  be  designated,  shall 
represent  the  Department  in  any 
proceeding  under  this  part. 

S  502.47  Consent  findings  and  order. 

(a)  General.  At  any  time  after  the 
commencement  of  a  proceeding  under 
this  part  but  prior  to  the  reception  of 
evidence  in  any  such  proceeding,  a 
party  may  move  to  defer  the  receipt  of 
any  evidence  for  a  reasonable  time  to 
permit  negotiation  of  an  agreement 
containing  consent  findings  and  an 
order  disposing  of  the  whole  or  any  part 
of  the  proceeding.  The  allowance  of 
such  deferment  and  the  duration  thereof 
shall  be  at  the  discretion  of  the 
Administrative  Law  Judge,  after 
consideration  of  the  nature  of  the 
proceeding,  the  requirements  of  the 
public  interest,  the  representations  of 
the  parties,  and  the  probability  of  an 
agreement  being  reached  which  will 
result  in  a  just  disposition  of  the  issues 
involved. 

(b)  Content.  Any  agreement 
containing  consent  findings  and  an 
order  disposing  of  a  proceeding  or  any 
part  thereof  shall  also  provide: 

(1)  That  the  order  shall  have  the  same 
force  and  effect  as  an  order  made  after 
full  hearing; 

(2)  That  the  entire  record  on  which 
any  order  may  be  based  shall  consist 
solely  of  the  notice  of  administrative 
determination  (or  amended  notice,  if  one 
is  filed],  and  the  agreement; 

(3)  A  waiver  of  any  further  procedural 
steps  before  the  Administrative  Law 
Judge;  and 

(4)  A  waiver  of  any  right  to  challenge 
or  contest  the  validity  of  the  findings 
and  order  entered  into  in  accordance 
with  the  agreement 

(c)  Submission.  On  or  before  the 
expiration  of  the  time  granted  for 
negotiations,  the  parties  or  their 
authorized  representatives  or  their 
counsel  may: 


(1)  Submit  the  proposed  agreement  for 
consideration  by  the  Administrative 
Law  Judge;  or 

(2)  Inform  the  Administrative  Law 
Judge  that  agreement  cannot  be  reached. 

(d)  Disposition.  In  the  event  an 
agreement  containing  consent  findings 
and  an  order  is  submitted  within  the 
time  allowed  therefore,  the 
Administrative  Law  Judge,  within  thrity 
(30)  days  thereafter,  shall,  if  satisfied 
with  its  form  and  substance,  accept  such 
agreement  by  issuing  a  decision  based 
upon  the  agreed  findings. 

§  502.48  Decision  and  Order  of 
Administrative  Law  Judge. 

(a)  The  Administrative  Law  Judge 
shall  prepare,  as  promptly  as  practicable 
after  the  expiration  of  the  time  set  for 
filing  proposed  findings  and  related 
papers  a  decision  on  the  issues  referred 
by  the  Secretary. 

(b)  The  decision  of  the  Administrative 
Law  Judge  shall  be  limited  to  a 
determination  whether  the  respondent 
has  violated  the  Act  or  these  regulations 
and  the  appropriateness  of  the  remedy 
or  remedies  imposed  by  the  Secretary. 
The  Administrative  Law  Judge  shall  not 
render  determinations  on  the  legality  of 
a  regulatory  provision  or  the 
constitutionality  of  a  statutory 
provision. 

(c)  The  decision  of  the  Administrative 
Law  Judge,  for  purposes  of  the  Equal 
Access  to  Justice  Act  (5  U.S.C.  504), 
shall  be  limited  to  determinations  of 
attorney  fees  and/or  other  litigation 
expenses  in  adversary  proceedings 
requested  pursuant  to  §  502.34  of  this 
part  which  involve  the  imposition  of  a 
civil  money  penalty  assessed  for  a 
violation  of  the  Act  or  this  part. 

(d)  The  decision  of  the  Administrative 
Law  Judge  shall  include  a  statement  of 
findings  and  conclusions,  with  reasons 
and  basis  therefore,  upon  each  material 
issue  presented  on  the  record.  The 
decision  shall  also  include  an 
appropriate  order  which  may  be  to 
aMrm,  deny,  reverse,  or  modify,  in 
whole  or  in  part,  the  determination  of 
the  Secretary.  The  reason  or  reasons  for 
such  order  shall  be  stated  in  the 
decision. 

(e)  The  Administrative  Law  Judge 
shall  transmit  to  the  Chief 
Administrative  Law  Judge  the  entire 
record  including  the  decision.  The  Chief 
Administrative  Law  Judge  shall  serve 
copies  of  the  decision  on  each  of  the 
parties. 

(f)  The  decision  when  served  shall 
constitute  the  final  order  of  the 
Secretary  unless  the  Secretary,  pursuant 
to  section  210A(f}(4]  of  the  INA  modifies 
or  vacates  the  decision  and  order  of  the 
Administrative  Law  Judge. 


(g)  Except  as  provided  in  §  §  502.48 
through  502.53  of  this  part,  the 
administrative  remedies  available  to  the 
parties  under  the  Act  will  be  exhausted 
upon  service  of  the  decision  of  the 
Administrative  Law  Judge. 

Modification  or  Vacation  of  Order  of 
Administrative  Law  Judge 

§  502.49  Authority  of  the  Secretary. 

The  Secretary  may  modify  or  vacate 
the  Decision  and  Order  of  the 
Administrative  Law  Judge  whenever  the 
Secretary  concludes  that  the  Decision 
and  Order: 

(a)  Is  inconsistent  with  a  policy  or 
precedent  established  by  the 
Department  of  Labor; 

(b)  Encompasses  determinations  not 
within  the  scope  of  the  authority  of  the 
Administrative  Law  Judge; 

(c)  Awards  attorney  fees  and/or  other 
litigation  expenses  pursuant  to  the  Equal 
Access  to  Justice  Act  which  are 
unjustified  or  excessive;  or 

(d)  Otherwise  warrants  modifying  or 
vacating. 

§  502.50  Procedures  for  Initiating  review. 

(a)  Within  twenty  (20)  days  after  the 
date  of  the  decision  of  the 
Administrative  Law  Judge,  the 
respondent,  the  Administrator,  or  any 
other  party  desiring  review  thereof,  may 
file  with  the  Secretary  an  original  and 
two  copies  of  a  petition  for  issuance  of  a 
Notice  of  Intent  as  described  under 

§  500.51.  The  petition  shall  be  in  writing 
and  shall  contain  a  concise  and  plain 
statement  specifying  the  grounds  on 
which  review  is  sought.  A  copy  of  the 
Decision  and  Order  of  the 
Administrative  Law  Judge  shall  be 
attached  to  the  petition. 

(b)  Copies  of  the  petition  shall  be 
served  upon  all  parties  to  the  proceeding 
and  on  the  Chief  Administrative  Law 
Judge. 

§  502.51  Implementation  by  the  Secretary. 

(a)  Whenever,  on  the  Secretary’s  own 
motion  or  upon  acceptance  of  a  party’s 
petition,  the  Secretary  believes  that  a 
Decision  and  Order  may  warrant 
modifying  or  vacating,  the  Secretary 
shall  issue  a  Notice  of  Intent  to  modify 
or  vacate  the  Decision  and  Order  in 
question. 

(b)  The  Notice  of  Intent  to  Modify  or 
Vacate  a  Decision  and  Order  shall 
specify  the  issue  or  issues  to  be 
considered,  the  form  in  which 
submission  shall  be  made  (i.e.,  briefs, 
oral  argument,  etc.],  and  the  time  within 
which  such  presentation  shall  be 
submitted.  The  Secretary  shall  closely 
limit  the  time  within  which  the  briefs 
must  be  filed  or  oral  presentations 
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made,  so  as  to  avoid  unreasonable 
delay. 

(c)  The  notice  of  Intent  shall  be  issued 
within  thirty  (30)  days  after  the  date  of 
the  Decision  and  Order  in  question. 

(d)  Service  of  the  Notice  of  Intent 
shall  be  made  upon  each  party  to  the 
proceeding,  and  upon  the  Chief 
Administrative  Law  Judge,  in  person  or 
by  certiRed  mail. 

§  502.52  Filing  and  service. 

(a)  Filing.  All  documents  submitted  to 
the  Secretary  shall  be  filed  with  the 
Secretary  of  Labor,  U.S.  Department  of 
Labor,  Washington,  DC  20210. 

(b)  Number  of  copies.  An  original  and 
two  copies  of  all  documents  shall  be 
filed. 

(c)  Computation  of  time  for  delivery 
by  mail.  Documents  are  not  deemed 
filed  with  the  Secretary  until  actually 
received  by  the  Secretary.  All 
documents,  including  documents  filed 
by  mail,  must  be  received  by  the 
Secretary  either  on  or  before  the  due 
date. 

(d)  Manner  and  proof  of  service.  A 
copy  of  all  documents  filed  with  the 
Secretary  shall  be  served  upon  all  other 
parties  involved  in  the  proceeding. 
Service  under  this  section  shall  be  by 
personal  delivery  or  by  mail.  Service  by 
mail  is  deemed  effected  at  the  time  of 
mailing  to  the  last  known  address. 

§  502.53  Responsibility  of  the  Office  of 
Administrative  Law  Judges. 

Upon  receipt  of  the  Secretary’s  Notice 
of  Intent  to  Modify  or  Vacate  the 


Decision  and  Order  of  an 
Administrative  Law  Judge,  the  Chief 
Administrative  Law  Judge  shall,  within 
fifteen  (15)  days,  index,  certify  and 
forward  a  copy  of  the  complete  hearing 
record  to  the  Secretary. 

§  502.54  Final  decision  of  the  Secretary. 

(a)  The  Secretary’s  final  decision  and 
Order  shall  be  issued  within  120  days 
from  the  Notice  of  intent  granting  the 
petition,  and  shall  be  served  upon  all 
parties  and  the  Chief  Administrative 
Law  Judge,  in  person  or  by  certified 
mail. 

(b)  Upon  receipt  of  an  Order  of  the 
Secretary  modifying  or  vacating  the 
Decision  and  Order  of  an 
Administrative  Law  Judge,  the  Chief 
Administrative  Law  Judge  shall 
substitute  such  Order  for  the  Decision 
and  Order  of  the  Administrative  Law 
Judge. 

§  502.55  Stay  pending  decision  of  the 
Secretary. 

(a)  The  filing  of  a  petition  seeking 
review  by  the  Secretary  of  a  Decision 
and  Order  of  an  Administrative  Law 
Judge,  pursuant  to  §  502.50  does  not  stop 
the  running  of  the  thirty-day  time  limit  in 
which  respondent  may  file  an  appeal  to 
obtain  a  review  in  the  United  States 
District  Court  of  an  administrative 
order,  under  section  210A  of  the  INA,  as 
provided  in  section  503(b)(c)  of  the 
MSP  A,  unless  the  Secretary  issues  a 
Notice  of  Intent  pursuant  to  §  502.51. 

(b)  In  the  event  a  respondent  has  filed 
a  notice  of  appeal  of  the  Administrative 


Law  Judge’s  Decision  and  Order  in  a 
United  States  District  Court  prior  to 
receipt  of  the  Secretary’s  Notice  of 
Intent,  the  Secretary  shall  seek  a  stay  of 
proceedings  in  such  United  States 
District  Court. 

(c)  Where  the  Secretary  has  issued  a 
Notice  of  Intent,  the  time  for  filing  an 
appeal  of  a  Decision  and  Order  issued 
under  this  part,  shall  commence  from 
the  date  of  the  issuance  of  the 
Secretary's  final  decision,  as  provided  in 
§  502.54. 

Record 

§  502.56  Retention  of  official  record. 

The  official  record  of  every  completed 
administrative  hearing  provided  by  this 
part  shall  be  maintained  and  filed  under 
the  custody  and  control  of  the  Chief 
Administrative  Law  Judge. 

§  502.57  Certification  of  official  record. 

Upon  receipt  of  timely  notice  of 
appeal  to  a  United  States  District  Court 
of  a  Decision  and  Order  issued  under 
this  part,  the  Chief  Administrative  Law 
Judge  shall  promptly  certify  and  file 
with  the  appropriate  United  States 
District  CourL  a  full,  true,  and  correct 
copy  of  the  entire  record,  including  the 
transcript  of  proceedings. 

Note. — The  following  Appendices  will  not  ' 
appear  in  the  Code  of  Federal  Regulations. 
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2.  EMPLOYER  I 
NAME  I 

BUSINESS  I 
NAME  I 


DAYTIME 

PHONE 


TYPE  OF 
BUSINESS 


Appendix  A— Woric-Day  Report  (Form  ESA-92) 

WORK-DAY  REPORT  (Form  ESA  -  92) 

Required  under  Public  Law  99-603«  Sec  210A  (b)  (2) 


Form  of 
(use  additlbnalTorms 
as  needed) 

1.  Reporting  Period 
[check  quarter  ancf  year] 


I  I  I  I  I  I  I  I  I  I  (  )  Oct.  1  through  Dec.  31  (  )  1988 

sTATcm  7IP  l~n~n~]  |  |  |  |  |  manbyjan.16  {  )  1989 

I  I  I  I  I  I  I  I  r  I  I  I  I  I  (  )  Jan.  1  through  March  31  (  )  1990 

mail  by  April  17  (  )  1991 

(  )  April  1  through  June  30  (  )  7992 

mail  by  July  1 7 
(  )  July  1  through  Sept.  30 
mail  by  Oct.  16 


s.  All  crops  on  which  reportable  workers  were  employed: 

6.  The  following  (or  attached,  certified  list  of)  employees  are  reportable  workers  and  worked  at  least  one 
work-day  (4  or  more  hours  worked)  in  seasonal  agricultural  services  during  the  quarter  reported: 


Reportable  Worker 
Name 


Return  To:Committee  for  Employment  Information 
on  Special  Agricultural  Workers 
P.O.  Box  XXX 
r.ity,  State 


Form  ESA -92 
Form  Approved 
OMB  Number  1215-0168 
Expiration  Date  8/91 
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Form  ESA  92  (Coni) 


AUTHORITY  FOR  EMPLOYERS  REPORTS 


The  authority  for  this  certified  report  to  the  Federal  Government  is  contained  in  Section  210A  of  the  Immigration  and  Nationality  Act  as  amended  by 
the  Immigration  Reform  and  Control  Act  of  1986  (IRCA),  Public  Law  99-603  This  form  is  to  report  employment  information  on  certain  workers 
employed  in  seasonal  agricultural  services  This  information  is  used  to  identify  labor  utilization  and,  if  necessary,  to  determine  any  agricultural  labor 
shortage  in  order  to  replenish  the  work  force  for  this  type  of  employment 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  20  1/2  minutes  per  response,  including  the  time  for  reviewing 
instruction,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
information  Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for  reducing 
this  burden,  to  the  Office  of  Information  Management,  Department  of  Labor,  Room  N-1301, 200  Constitution  Ave  ,  NW,  Washington,  DC  20210’  and 
to  the  Office  of  Information  and  Regulatory  Affairs,  Office  of  Management  and  Budget,  Washington,  DC  20S03 

WHO  MUST  REPORT 


This  form  is  to  certify  employment  information  of  certain  workers  employed  in  seasonal  agricultural  services  in  which  the  employer  is  required  to 
provide  such  information  to  the  Federal  Government  A  worker  whose  employment  is  to  be  reported  is  an  individual  with  an  INS  Alien  Registration 
Number  (if  applicable,  submitted  by  the  employee  on  the  INS  Form  1-9)  in  the  A90000000  series  and  who  performs  work  in  seasonal  agricultural  services 
for  at  least  one  workday  (4  or  more  hours  worked)  during  the  quarter  reported  For  further  details  refer  to  regulations  at  29  CFR  502 


ITEM  1  Indicate  the  quarter  and  year  for  which  the  information  is  submitted 
ITEM  2  Enter  the  complete  employer  and/or  business  name(s) 

ITEM  3  Enter  the  complete  address,  and  telephone  number  (including  area  code  of  the  employer) 

ITEM  4  Enter  the  employer's  federal  tax  identification  number  and  type  of  agricultural  business,  e  g  ,  farm,  nursery,  or  farm  labor  contractor 
ITEM  5  Indicate  in  this  space  all  the  crops  (such  as  “cucumbers"  or  "wheat")  in  which  reportable  workers  were  employed 

ITEM  6  With  respect  to  each  employee  with  an  Alien  Registration  Number  m  the  A90000000  series  who  was  employed  in  seasonal  agricultural  services 
at  any  time  during  the  quarter  reported,  enter  each  worker's  name,  INS  Alien  Registration  Number,  and  the  total  number  of  workdays  that  each 
worker  was  employed  in  seasonal  agricultural  services  in  any  of  the  specific  "contested  crops'  indicated  and  for  all  other  crops  Where  an  employee 
worked  in  one  or  more  "contested  crops'and  in  other  crops  on  the  same  day,  enter  that  workday  under  "All  Other  Crops  "The  entries  in  all  columns 
should  add  up  to  the  total  number  of  workdays  that  each  worker  was  employed  in  seasonal  agricultural  services  A  "workday"  is  defined  as  any  day 
during  which  at  least  four  (4)  hours  of  work  in  seasonal  agricultural  services  is  performed  If  one  worker  performs  seasonal  agricultural  services  for 
more  than  one  employer  on  any  one  day,  only  one  workday  will  be  counted 


The  information  required  under  item  6  (only)  may  be  supplied  via  a  certified  computer-generated  paper  listing  in  the  same  format  as  called  for  on  the 
Form  ESA-92  -  attached  to  the  otherwise  complete  ESA-92,  but  such  attached  listing  must  also  be  signed  and  dated  (i  e  ,  certified)  by  the 
responsible  party  to  be  valid 


ITEM  7  THIS  FORM  MUST  BE  SIGNED  AND  DATED  BY  THE  REPORTING  EMPLOYER  OR  A  DESIGNATED  REPRESENTATIVE  OF  THE  EMPLOYER  NOTE. 
STATEMENTS  SUBMITTED  ARE  SUBJECT  TO  18  U  S  C  1001 


Whoever,  m  any  matter  within  the  jurisdiction  of  any  department  or  agency  of  the  United  States  knowingly  and  willfully  falsifies,  conceals  or  covers  up 
by  any  trick,  scheme,  or  devKe  a  material  fact,  or  makes  any  false,  fictitious  or  fraudulent  statements  or  representations,  or  makes  or  uses  any  false 
writing  or  document  knowing  the  same  to  contain  any  false,  fictitious  or  fraudulent  statement  or  entry,  shall  be  fined  not  more  than  $10,000  or 
imprisoned  for  not  more  than  five  years,  or  both 

Failure  to  accurately  complete  and  mail  this  form  within  the  time  period  specified  in  regulation  29  CFR  S02  will  be  in  violation  of  the  Immigration  and 
Nationality  Act  as  amended  by  IRCA  The  penalties  imposed  are  contained  in  the  statute  and  regulation  29  CFR  502 

DEFINITIONS 


Performing  work  in  'Seasonal  Agricultural  Services'  means  performing  field  work  related  to  planting,  cultural  practices,  cultivating,  growing  and 
harvesting  of  fruits  and  vegetables  of  every  kind  and  other  perishable  commodities  as  defined  in  regulation  7  CFR  part  Id  For  purposes  of  this 
regulation  only,  'seasonal  agricultural  services'  also  includes  field  work  performed  in  the  following  'contested  cropis" .  hay.  sod.  and  sugarcane  The 
requirement  of  reporting  these  commodities  does  not  constitute  evidence  that  they  are  eligible  commodities  for  purposes  of  the  SAW  program  The 
reporting  requirements  will  enable  the  Federal  Government  and  the  replenishment  agricultural  worker  to  obtain  needed  data  in  the  event  that  it  is 
later  decided  that  these  commodities  are  SAW  eligible 

'Field  work'  means  any  employment  performed  on  agricultural  lands  for  the  purpose  of  planting,  cultural  practices,  cultivating,  growing,  harvesting, 
drying,  processing,  or  packing  any  fruits,  vegetables,  or  other  perishable  commodities  These  activities  have  to  be  pierformed  on  agricultural  land  in 
order  to  produce  fruits,  vegetables,  and  other  perishable  commodities,  as  opposed  to  those  activities  that  occur  in  a  processing  plant  or  pack  inghouse 
not  on  agricultural  lands  Thus,  the  drying,  processing,  or  packing  of  fruits,  vegetables,  and  other  perishable  commodities  in  the  field  and  the  'on  the 
field'  loading  of  transportation  vehicles  are  included  Operations  using  a  machine,  such  as  a  picker  or  a  tractor,  to  perform  these  activities  on 
agrKultural  lands  are  included  Supervising  any  of  these  activities  shall  be  considered  performing  the  activities 

'Agricultural  lands'  means  any  land,  cave,  or  structure,  such  as  a  greenhouse,  except  packinghouses  or  canneries,  used  for  the  purpose  of  performing 
fieldwork 

Fruits  and  vegetables  of  every  kind  and  other  perishible  commodities  INCLUDE  the  following.  All  fruits  and  vegetables,  including  (but  not  limited  to) 
berries,  melons,  tree  fruits  and  nuts,  table  vegetables  also  corn  and  small  grains,  cotton,  soybeans,  other  perishable  commodities  are  limited  to 
Christmas  trees,  cut  flowers,  herbs,  hops.  hortKultural  specialties  (field  grown,  containerized,  and  greenhouse  produced  nursery  crops).  Spanish  reeds 
(arundo  donax).  spices,  sugar  beets,  and  tobacco,  as  defined  in  7  CFR  Part  1  d 

Examples  of  other  commodities  which  are  EXCLUDED  include  Animal  aquacultural  products,  birds,  dairy  products,  earthworms,  fish  including  oysters 
and  shellfish,  flax,  forest  products,  fur  bearing  animals  and  rabbits,  honey,  horses  and  other  equines,  livestock  of  all  kinds  including  animal  specialties, 
forage,  silage,  poultry  and  poultry  products,  wildlife  and  wool 

'Contested  crops'  INCLUDE  hay  sod  and  sugarcane  Reports  must  be  filed  on  field  work  performed  by  reportable  workers  in  these  crops 
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EmployM . 


Permanent  Address 


INS  Allen  Rei 


Oay/0«t« 

Sun/ 

Mon/ 

Tuai/ 

Wad/ 

Startint  Tima 

Quitting  Tima 

Hours  Werkac 

CropTTaak 

Units  Oons 

_ 1 

ihhhhii 

1  Dally  Pay  | 

Cmptoyar 

Addrau 


Social  Saeorlty  Emoloyar  1.0.  No. 


Any  intormalion  whic 
the  person  named  abo 
wi^h  section  210A  of 
Nationality  Act.  Se 


Properly  filled  out,  this  optional  form  will  satisfy  the  requirei 
Seasonal  Aarlcultural  Worker  Protection  Act  (MSPA)  and  will  also 
and  Nationality  Act  (INA): 

PAYROLL  INFORMATION:  Enter  the  month,  day  and  year  on  which  the 
of  the  day  worked.  Enter  the  time  work  started  and  ended  each  d 
bonafide  meal  periods.  Crop/Task  -  Units  done  -  Enter  the  kind 
of  units  produced  if  the  employee  is  paid  on  a  piece  work  or  tas 
amount  of  the  daily  pay  computed  at  the  hourly  and/or  piece  rate 

NUMBER  OF  WORK*DAYS:  For  resident  alien  workers  with  INS  regist 
date)  and  performing  work  in  seasonal  agricultural  services,  ent 
(4)  hours. 

ITEMIZED  DEDUCTIONS:  In  addition  to  FICA  (Social  Security),  fed 
deductions  (if  any),  enter  any  other  deductions  and  identify  the 
total  deductions  in  right  column  and  then  transfer  to  left.  Sub 
result  as  Net  Pay  (Amount  Due  Employee).  Enter  date  worker  is  p 

Public  reporting  burden  for  this  collection  of  information  undet 
per  response  in  addition  to  that  incurred  in  the  normal  course  c 
searching  existing  data  sources,  gathering  and  maintaining  the  b 
information.  Send  comments  regarding  this  burden  estimate  or  ar 
Including  suggestions  for  reducing  this  burden,  to  the  Office  ol 
200  Constitution  Ave.,  NW. ,  Washington,  DC  20210;  and  to  the  C 
Management  and  Budget,  Washington,  DC  20503. 


[FR  Doc.  88-20493  Filed  9-8-88;  8:45  am] 
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0MB  No.  1215-0148 


>ich  pertains  to  work  days  '  for 
ibove  IS  provided  in  accordance 
of  the  Immigration  and 
See  reverse  for  instructions. 


Opt-ional  Form  WH-501R 


rements  of  sections  201(d)(2)  and  (c)(2)  of  the  Migrant  and 
so  satisfy  the  requirements  of  section  210A  of  the  Immigration 


.he  employee's  payroll  workweek  ends.  Enter  the  calendar  date 
I  day.  Enter  th4  total  time  actually  worked  each  day.  Subtract 
td  of  work  (such  as  picking  oranges  per  bin).  Enter  the  number 
ask  basis.  Enter  the  hourly  or  piece  rate  of  pay.  Enter  the 
tte. 

.stration  number  (a  series  that  INS  will  announce  at  a  later 
inter  the  number  of  days  that  the  worker  worked  at  least  four 


> 

■o 

•o 


r 


federal  tax,  state,  tax.  and  rent,  food,  and  transportation 
:he  purpose  of  each  other  deduction.  Total  Deductions  -  Enter 
Subtract  total  deductions  from  total  Gross  Pay  -  Enter  the 
s  paid. 

ler  both  MSPA  and  the  INA  is  estimated  to  average  2  minutes 
i  of  business.  Including  the  time  for  reviewing  instruction, 

3  data  needed,  and  completing  and  reviewing  the  collection  of 
any  other  aspect  of  this  collection  of  information, 
of  Information  Management.  Department  of  Labor,  Room  N-1301, 
s  Office  of  Information  and  Regulatory  Affairs,  Office  of 
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Expires:  8/91 


